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PONCA TRIBE OF NEBRASKA
TITLE XXTIIT
PROBATE AND TRUSTS

. ' CHAPTER 1 _
. GENERAL PROVISTIONS

Section 23-1-1, Definitions. In addition to the definitions in
Chapter 1 of Title I of this Code, unless the context requires
otherwise or ancther definition is provided for a particular
chapter or section, in this Title: -

1. “Agent” includes an attorney-in-fact under a durable or
nondurable power of attorney, a person who is authorized to make
decisions concerning ancther person’s health care, and a person
who is authorized tc make decisions for another person under a
natural death act. ‘

2. “Beneficiary”:

a. As it relates to a trust beneficiary, includes a
person who has any present or future interest, vested or
contingent, and includes the owner o¢of an interest by
assignment or cther transfer;

k. As it relates to a charitable trust, beneficiary
includes any person entitled to enforce the trust;

c. As it relates to a beneficliary of a beneficiary
designation, refers to a beneficiary of an insurance or
annuity policy, an account with pay on death designation, a
security registered in beneficiary form or a pension, profit
sharing, retirement, or similar benefit plan, or any other
nonprobate transfer at death; and

d. As it relates to a designation in a governing
instrument, includes a grantee of a deed, a devisee, a trust
beneficiary, a beneficiary of a beneficiary designation, a
donee, appointee, or taker 1in default of a power of
appointment and a person in whose favor a power of attorney
or a power held in any person, fiduciary, or representative
capacity is exercised. ' *

3. “Beneficiary  designation” refers to a governing
instrument naming a beneficiary of an insurance or annuity policy;
of an account with pay on death designation; of a security

XXII-1




registered in beneficiary form or a pension, profit sharing,

retirement, or similar benefit plan; or any other nonprobate
transfer at death. '

4. “Child” includes a person who is entitled to take as a
child under this Title by intestate succession from the parent
whose relationship is involved, but excludes a person who is only
a stepchild, foster child, grandchild or more remote descendant.

5. “Claims,” in respect to estates of decedents, includes
liabilities of the decedent, whether arising in contract, in tort,
or otherwise, and liabilities of the estate that arise at or after
the death of the decedent, including funeral expenses and expenses
of administration, but excludes estate or inheritance taxes or
demands or disputes regarding title of a decedent to specific
assets alleged to be included in the estate.

6. “Descendant” means all of the decedent’s descendants of
all generations, with the relationship of parent and child at each
generation.

7. “Devise” means:

a. When used as a noun, a testamentary disposition of
real or personal property; and

b. When used as a verb, to dispose-of real or personal
property by will. ' '

8. “Devisee” means a person designated in a will to receive

a devise, provided that, in the case of a devise to an existing
trust or trustee, or tc a trustee on trust described by will, the
trust or trustee is the devisee and the beneficiaries are not
devisees.

9. “Distributee” means any person who has received property
of a decedent other than as a creditor or purchaser, but includes
a trustee to whom assets are transferred by will only to the extent
of distributed assets or increment that remains in that person’s
hands.

10. “Electronic” means having electrical, digital, magnetic,
wireless, optical, electromagnetic, or similar capabilities.

11. “Electronic will” means a testamentary instrument that

is executed and maintained on an electronic medium. and that is
executed in compliance with this Title.
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12. “Estate” includes the property of the decedent, trust,
or other person whose affairs are subject to this Title as.
originally cconstituted and as it exists from time to time durlng
administration.

13. “Executor” means a person designated by a testator to
carry cut the directions and requests in a testater’s will and to
dispose of the testator’s property according tc the provisions of
his or her will. '

14.  “riduciary” means a personal representative, a guardian,
a conservator, a trustee, an agent acting under a power of attorney
or any other person who is authorized to act as a fiduciary with
respect to the property or interests of another person.

15. “Formal prcobate” means probate  proceedings that are
conducted before a judge with notice to lnterested persons. and
hearlngs

16, “Governing instrument” means a deed; will; trust;
insurance cor annuity policy; account with pay on death designaticn;

pension, profit sharing, retirement, or similar benefit plan;

instrument creating or exercising a power of appointment cr a power
of attorney; or & dispositive, appointive, or nominative
instrument of any similar type.

17. “Heirs” means persdns, including the surviving spcuse
and the Tribe, who are entitled under the laws of intestate

succession in this Title to the property of a decedent.

18. ™Incapacity” means inability of an individual to manage

property or. business affairs Dbecause the individual has an

impairment in the ability to receive and evaluate information or
make or communicate decisions even with the use of technological
assistance. : :

19. ™"Informal probate” means prcbate proceedings conducted
by a judge or other officer of the Tribal Court w1thout reguired

. hearings and without formal probate.

20. “Interested person” includes any trustee, heir, devisee,
child, spouse, creditor, beneficiary, person holding a power of
appointment, other person who has a property right in or claim
against a trust estate or estate of a decedent, ward, cr protected
person, a person who has priority for appointment as personal
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representative, and other fiduciaries representing interested
persons. ' :

21. “Joint tenants with the right of survivorship” includes
co-owners of property held under circumstances that entitle one or
more to the whole of the property on the death of the other or
others but excludes forms of co-ownership registration in which
the underlying ownership of each party is in proportion tc that
party’s contribution.

22. “Lands of the Tribe” means any interest in real property
owned by the Tribe or held in trust for the Trike or an individual
by the United States or subject to a restriction against alienation
by the United States, the Tribe, or other operation of law.

23. “Parent” includes any person wnho is entitled toc take or,
if the child died without a will, would be entitled to take as a
parent under this Title by intestate succession from the child
whose relationship is in guestion and excludes any person whe 1s
only a stepparent, foster parent, or grandparent.

24. “Personal representative’” means cne or more perscns with
the responsibkility and authority to settle the decedent’s estate
in accordance with the decedent’s will, 1f any, and applicable
law, and includes an executor, an administrator, a successor
personal representative, a special administratecr, and persons who
perform substantially the same function under the law geverning
their status. '

25. “power of appcintment” means a power that enables the
holder of the power to designate a recipient of an interest in
property and includes a power to designate the beneficiary of a
beneficiary designation, but excludes a power of attorney.

26. “Power of attorney” means a wfiting or other record that
grants authority tec an agent to act in the place of the principal,
whether or nct the term power of attorney is used.

27. “Property” means anything that may be the subject of
ownership, whether real or perscnal, legal or eguitable, or any
interest therein.

28. “Protected person” means a minor, an incapacitated

person, cor another individual for whom a guardian or conservator
has been appointed or other protective order has been made.
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29. MSecurity” includes any note, stock, treasury stock,
bond, debenture, evidence of indebtedness, certificate of interest
or participation in an c¢il, gas, or mining title or lease or in
payments out of production under that title or lease, collateral
trust certificate, transferable share or voting trust certificate
and, in general, includes any interest or instrument commonly known
as a security, or any certificate cf interest or participation,
any tempcorary or interim certificate, receipt or certificate of
deposit for, or any warrant or right to subscrikbe to or purchase,

any of these securities.

30. “Settlement” méans, in reference to a decedent’s estate,
the full process of administration, distribution, and closing.

31. “Sign” means, with present intent to authenticate or
adopt a writing, to:

a. Execute or adopt a tangible symbol; or

b. Attach to or logically associate with the writing
an electronic symbol, sound, or process:

32. “Successocrs” means persons, cther than creditors, who
are entitled to property of a decedent under a will or this Title.

33. “Summary probate” means simplified and expedited probate
proceedings for small estates meeting specific criteria without

any involvement of the Tribal Court.

34. ™“Survive” means that a person has neither predeceased an
event, including the death of ancther person, nor is deemed to
have predeceased an event under this Title.

35. “YTrust” includes an express trust, private - or
charitablie, with any additions, wherever and however created, and
a trust created or determined by Jjudgment or decree under which
the trust is to be administered . in the manner of an.express trust,
but excludes:

a. Other constructive trusts and resulting trusts;

b. Conservatorship, personal representatives, trust
accounts, custodial arrangements, business trusts providing
for certificates to be issued to peneficiaries, common trust
funds, voting trusts, security arrangements, and liguidation
trusts; '
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C. Trusts for the primary purpose of paying débts,
dividends, interest, salaries, wages, procfits, pensions, or
employee benefits of any kind;

d. Trusts created by & government for the payment of
medical insurance, health care benefits or expenses, long-
term or short~term disability, self-insurance reserves, and
similar programs administered by a government;

e. Legal defense trusts; and.

T. Any arrangement under which a person is nominee or
escrow agent for ancther.

36, “Trustee” includes &n original, additiqnal, 0r SUCCEeSsSSsSor
trustee, whether or not appointed or confirmed by the Tribal Court.

37. “Universal succession” means the process of distributing
an intestate estate or the residuary of an estate under a will by
transferring the deceased’s assets, obligations, and liabilities
to the heirs or residual devisees without any process to wind up
the estate, with review and approcval by the Tribal Court without
required hearings and withcut formal prcbate.

© 38, “Will” idincludes a paper will, an electronic will, a
codicil, and any testamentary instrument that merely appoints an
executor, revokes or revises another will, nominates a guardian,
. or expressiy excludes or limits the right of an individual or class
tc succeed to property of the decedent passing by intestate
succession.

Section 23-1-2. Territorial Application. Except as otherwise
expressly provided in this Title, this Title applies to: .

1. The affairs and estates of decedents, missing persons,
and persons to be protected, residing or domiciled in the territory
of the Tribe;

2. The property of nonresidents located in the territory of
the Tribe or preoperty coming intc the control of a fiduciary who
is subject tc the laws of the Tribe; and

3. Trusts subject to administration in the territory of the
Tribe.
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Section 23-1-3. Rules of Constructiocn.

1. This Title shall be llberally construed and applled to
promote its underlying purposes and pollc1es

2. The underlying purposes and policies of this Title are
to: )

a. Simplify'and clarify the law concerning the affairs
of decedents;

b. Discover and make effective the intent of a
decedent in distribution of the decedent’s property;

c. Promote a speedy and efficient system for
liquidating the estate of a decedent and making distribution
to the decedent’s successors; and :

d. Facilitate use and enforcement of certain trusts.
Section 23-1-4. Representations.

R ‘Notice to a person who may represent and bind another
person under this Title has the same effect as if notice were given
directly to the other person.

2. The consent of a person who may represent and bind
arother person under this Title 1s binding on the person
represented wunless the person represented objects toc the
representation before the consent weculd ctherwise have become
effective.

3. To the extent there is no conflict of interest between
the representative and the person represented cr among those being
represented with respect to a particular question or dispute:

a. ' A conservator may represent and bind the estate
that the conservator contrels; :

b. A guardlan may represent and bind the ward if a
conservator or guardian of the estate has not been appointed
for the ward;

C. An agent having authority to act with respect to
the particular guestion or dispute may represent and bind the
principal; :
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d. A trustee may represent and bind the beneficiaries
of the trust;

e. A personal representative of a decedent’s estate
may represent and bind persons interested in the estate; and

f. A parent may represent and bind the parent’s minor
or unbern child if a guardian or conservator for the Chlld
has not been appointed.

4. Unless otherwise represented, a protected perscon or
unkorn individual, or a person wheose identity or leocation is
unknown and not reasonably ascertainable, may be represented by
and bound by another having a substantially identical interest
with respect to the particular guestion or dispute, but only to
the extent there is no conflict of interest ©between the
representative and the person represented.

5. _If the Tribal Court determines that an interest is not
represented under this Title, or that the ctherwise available
representation might be inadequate, the Tribal Court may appoint
a representative to receive notice, give consent, and otherwise
represent, kind, and act on behalf of a protected person or unborn
individual, or a persocn whose identity or location is unknown. A
representative may be appointed to represent several perscns or
interests. :

Section 23-1-5. Effect of Fraud.

1. If fraud has been perpetrated in connection with any
proceeding cor in any statement filed under this Title or if fraud
is used to avoid cr circumvent the provisions or purposes of Lhis
Title, any person injured thereby may obtain appropriate relief
against the perpetrator of the fraud or restitution from any
person, other than a bona fide purchaser, benefitting from the
fraud, whether innccent or not.

2. Any proceeding for relief under this- Section must be
commenced within two (2) years after the discovery of the fraud,
but no proceeding may be brought against a person not a perpetrator
of the fraud later than five (3) years after the time of commissiocn
of the fraud.

3. - This Secticn has no bearing on remedies relating to fraud
practiced cn a decedent during his or her lifetime which affects
the succession of his or her estate.
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Section 23-1-6. Determination of Death. In addition to the rules
of evidence in the Tribal Court, the following rules relatlng to
a determination of death and status apply:

1. ‘A determination of death must be made in accordance with
accepted medical standards;

2. A certified or authenticated copy of a death certificate
purporting to be issued by an official or agency of the place where
the death purportedly cccurred is prima facie evidence of the fact,
place, date, and time of death and the identity of the decedent}

3. A certified or authenticated copy cf any record or report
cf a gevernmental agency of another federally recognized Indian
tribe, a state, territory, possessicn, or the federal government
of the United States, or another foreign jurisdiction that a person
is missing, detained, dead, or alive is prima facie evidence of
the status and cf the dates, circumstances, and places disclosed
by the record or report; :

4. In the absence of prima facie evidence of death under
thls Section, the fact of death may be established by clear and
convincing evidence, including circumstantial evidence;

5. A perscon whose death is not otherwise established under
this Section, who is absent for a continuous pericd cf five (5) .
years, during which time that person has not been heard from, and
whose absence 1s not satisfactorily explained after diligent
search or inquiry is presumed tc be dead and the person’s death is
presumed to have occurred at the end of the period unless there'is
sufficient evidence for determining that death occurred earlier;
and - .

6. In the absence of evidence disputing the time of death
stated 1in & document described in this Section, & document
described in this Section that states a time of death one hundred
twenty (120) hours or more after the time of death of another

"person, however the time of death c<¢f the other perscn is

determined, establishes by clear and convincing evidence that the
person survived the other person by one hundred twenty {120) hours.

Section 23-1-7.  Severability. If any chapter, section, or
provisicn of this Title or amendment made by this Title is held
invalid, the remaining chapters, sections, and provisions of this
Title and amendments made by this Title shall continue in full
force and effect.
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Section 23-1-8. Sovereign Immunity. Nothing in this Title shall be
construed as limiting, waiving, or abrogating the sovereignty or
the sovereign immunity of the Tribe or any of 1its agencies,
departments, enterprises, agents, officers, officials, or
employees or as establishing or acknowledging any liability of the
Tribe under any law. ) :

CHAPTER 2
TRIBAL COURT

Section 23-2-1. Subject Matter Jurisdiction.

1. Subject to any limitations on the Tribal Court’s general
subject matter jurisdicticn in the laws of the Tribe, the Tribal
Court shall have original subject matter Jjurisdiction over all
~matters arising under this Title.

2. In any matter arising under this Title, 1f a prior action
on the same matter was already commenced in the court of another
Jurisdiction involving the same individuals, the Tribal Court
shall decline to assert original subject matter jurisdiction:

a. Unless the Tribal Court has exclusive Jjurisdiction
over the action; or

b. Unless and until the pricr action is dismissed.

Section 23-2-2, Personal Jurisdiction. The Tribal Court shall have
jurisdiction over all persons under this Title tec the fullest
extent provided or permitted under the laws of the Tribe,
including: )

1. Any individual who consents to the jurisdiction of the
Tribal Court, provided that such consent, once given, may be
revoked only with the permission of the Tribal Court; .

2. Where the Tribal Court asserts Jurisdiction over a
decedent or the estate of a decedent, the decedent’s heirs,
devisees, and immediate and extended family whenever the Tribal
Court deems it necessary or appropriate for the purpose of the
proceedings; and

3. Where the Tribal Court asserts Jjurisdiction cover a

trust, trustee, or beneficiary, the trust, all_ trustees, all
beneficiaries, and immediate and extended family whenever the
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Tribal Court deems it necessary or appropriate for the purpose of
the proceedlngs

Section 23-2-3. Procedure. Proceedings brought pursuant to or
requesting relief permitted under this Title shall be brought by
and governed by the rules of procedure for the Court which are not
in conflict with this Title.

Section 23-2-4. Rights of Pérties.

1. Every party to a proceedlng under this Title has the °
following rights:

a. To be represented by legal counsel at his or her
own expense in all proceedings in the mattezx;

b. To intrcduce evideﬁce;

C. To be heard on his or her own behalf;

d. To have the Tribal Ccurt compel the attendance of
a witness on his or her behalf as permitted in this Chapter;
and

e, To examine witnesses.
2. All parties shall be entitled to advance copies of court

documents, including petitions and reports, unless deemed
inappropriate by the Tribal Court.

Section 23-2-5. Conduct of Hearings. All hearings involving
proceedings under this Tltle shall be conducted in accordance with
the following:

1. Hearings shall ke informal in nature, but orderly;
_ 2. Concerned parties shall be provided an opportunity to
introduce evidence, be heard in  their c¢wn bkehalf, and examine
witnesses;

3. Any matter or information relevant and material to the
subject matter of the hearlng is admissible and may be received in

evidence;

4. Hearsay evidence will not be excluded as long as it is
reasonably reliable;
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5, A verbatim record shall be taken of all hearings;'and

6. A mincor or i1ncapacitated person may be temporarily
excluded from any hearing if the Trikal Ccurt® finds it 1s in the
best interests of +the minor or incapacitated person and the
interests of the minor or incapacitated person are otherwise
appropriately represented while the minor or incapacitated person
is excluded.

Section 23-2-6. Witness Lists and Subpoenas.

1. In a proceeding under this Title, each party shall
provide to each other party in the proceeding cor their respective
legal counsel with a list of names of all witnesses that will ke
called at any hearing under this Title. Such list shall be provided
as socn as possible and in no event later than five (5) days prior
to the hearing date set. :

2. . Upon request of a party or on the Tribal Ccurt’s own
motion, the Tribal Court shall 1issue subpoenas requiring
attendance and testimeny of witnesses and procducticon of papers or
other things at any hearing under the provisions of this Title.

Secticon 23-2-7. Notices of Hearings.

1. The Court shall ensure that the following pérsons are
nctified of each hearing in a proceeding under this Title:

a. Any party to the proceedings, including the
petitioner and their legal counsel or advocate; .

b. Any interested person issued a summons who makes an
appearance in the proceedings;

c. Any cther interested person discovered by or known
te the Court or who makes an appearance in the proceedings;
and |

d. any other perscon. the Court may direct to be
notified.

2. When a party fails to appear in response to a notice of
hearing, the Court may order the party’s appearance by summons or
subpcena.

3. In any proceeding involving a decedent or the estate of
a decedent where it appears that no taker of the estate exists,
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either at the commencement of or during proceedings on the
decedent’s estate under this Title, the Tribal Court shall notify

the Tribal Attorney of such proceedings.

Section 23-2-8, Trial of Issues of Fact. When a proceeding under
this Title. involves the determination of an issue of fact, such
issue may be tried and determined in the same manner as issues of
fact are tried and determined in other civil actions in the Court.

Section 23-2-9. Standard and Burden of Proof. Except as otherwise
provided in this Title, the standard of proof required in a
proceeding brought pursuant to this Title is the preponderance of
evidence. Parties have the initial burden of proof as to any matter
they proffer and the ultimate burden of proof as to matters with
respect to which they.have the initial burden of proof. '

Section 23-2-10. Records and Certified Copies.

. 1. The Tribal Court Administrator shall keep a record for
each decedent, ward, protected person, or trust involved in any
document which may be filed with the Tribal Court under this Title.

2. Upon payment of the fees required by the Tribal Court,
the Tribal Court Administrator shall issue certified copies of any
probated wills, letters issued to personal representatives, or any
octher record or paper filed cor recorded. Certificates relating to
probated wills must indicate whether the decedent was domiciled in

the territory of the Tribe and whether the probate was formal or

infermal. Certificates relating to letters must show the date of
appcintment.

Section 23-2-11. ©Oath or Affirmation. Except as otherwise
specifically provided in this Title, every document filed with tLhe
Tribal Court under this Title, including applicaticns,. petitiocns,
and demands for notice, shall be deemed . to include an oath,
affirmation, or statement to the effect that its representations
are true as far as the person executing or filing it knows or is
informed, and penalties for perjury may follow for deliberzte or
knowing falsification therein.

Section 23-2-12. Appeal. 2Any order of the Tribal Court entered

under or pursuant tc this Title is subject to appeal in accordance
with and subject to the laws of the Tribe governing civil appeals.
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CHAPTER 3
WILLS

Section 23-3-1. Definitions. In addition tec the definitions in
Chapter 1 of this Title, unless the context requires otherwise or
another definiticn is provided for a particular section, in this
Chapter:

1. M“Electronic record” means a recerd that 1is created,
generated, sent, communicated, received, or stored by electronic
means.

2. “Electronic presence” means the relaticnship of two or
more individuals in different locations communicating in real time
to the same extent as if the individuals were physically present
in the same location. '

3. “Electronic signature” means an electronic method or
process that does both of the following:

a. Is attached to¢ or logically associated with an
electronic reccrd and that is executed or adopted by a person
with the intent to sign the electrenic record; and

' b. Uses a security procedure that allows a
determination that the electronic signature was all of the
following:

i. Unique tc the person using it;

ii. Capable of verification;

iii. Under the sole control of the person making
the electronic signature; and

iv. Linked tc the electronic record tec which the
electronic signature relates in a manner so that if the
electronic record is changed the electronic signature is
invalidated.

Section 23-3-2. Who May Make a Will. 2An individual the age oI
majority or older who is of sound mind may make a will.

Section 23-3-3. Tangible Wills.

1. . Except as otherwise provided in this Chapter, a tangible
will shall be:
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a. In writing;

b. Signed by the testator or in the testator’s name by
some other 1nd1v1dual in the testator’s conscious presence
and by the testatcr’s dlrectlon, and

c. Either:

i. . Signed by at 1least two individuals in the
physical or electronic presence of the testator, each of
whom: signed within a reasonable time after the
individual witnessed either the signing of the will
described in  this subsection o¢r the testator’s
acknowledgment of that signature or the will; or

ii. Acknowledged by the testator before and in the
physical or electronic presence of a notary public or
cther individual = authorized by law te | take
acknowledgments or notarize reccrds electronically.

2. A will that doces not comply with this Section is valid
as a holographic will, whether or not witnessed, if the signature
and material portions of the document are 1in the testator’s
handwriting. '

Section 23-3-4. Electronic Wills.

1. An electronic will must meet all of the fcllowing
requirements:
a. Be created and maintained in an electronic record

that is readable as text at the time of signing;

b. Contain the electronic signature of the testator or
the testator’s electronic signature made Dby scme other
individual in the testator’s physical or electronic presence
and by the testateor’s direction; '

C. Contain the electronic signatures of at least twe
individuals, each of whom met both o¢f the following
reguirements:

i. Was in the physical or electronic presénce of

the testator when the testator electronically signed the
will or acknowledged the testator’s signature or the
will; and
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ii. Electronically signed the will within a
reasonable time after the person witnessed the testator
“gigning the will or acknowledging the testator’s
signature or the will;

d. State the date that the festator and each of the
witnesses electronically signed the will; and

e. Contain a copy of a government-issued
identificaticn card of the testator that was current at the
‘time of execution of the will.

Section 23-3-5. Intent and Harmless Error.

1. Intent that a tangible document or an electronic record
constitutes the testator’s will can be established by extrinsic
evidence, including, for holographic wills, portions of the
document that are not in the testator’s handwriting.

2. Although a tangible or electrenic document. or writing
added upon a tangible or electronic document was not executed in
compliance with this Chapter, the tangible or ealectronic document
or writing is treated as if it had been executed in compliance
with this Chapter if the proponent of the tangible or electronic
document or writing establishes by clear and convincing evidence

that the decedent intended the tangible or electronic document or

writing to constitute:

a. The decedent’s will;

b. A partial or complete revocation of the will;

c. An addition to or an alteration of the will; or

d. A partial or complete revival of the decedent’s
formerly revoked will or of a formerly revcoked portion of the
will.
3. A tangible will or electronic wilil is walid 1f it is

executed in compliance with this Chapter. Notwithstanding the
foregoing, a tangible will or electronic will is wvalid if executed
in compliance with the law c¢f the jurisdiction where the testator
is:

a. Physically located when the will is signed; or
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b. Domiciled, resides, has a place of abode, or is a
naticnel when the will is signed or when the testator dies.

Section 23-3-6. Self-Proved Will.

1. A will may be simultanecusly executed,  attested, and
made self-proved by its acknowledgment by the testator and by
affidavits of the witnesses if the acknowledgment and affidavits
are made before an officer authorized to administer oaths under
the laws of the jurisdiction in which execution occurs and are
evidenced by the officer’s certificate, under official seal
affixed to or logically associated with the will, in substantially
the following form: '

I, ; the testator, sign my name to this
instrument this day of ‘ , and being
first duly sworn, do declare to the undersigned
authority that I sign and execute this instrument as my -
~will and that I sign it willingly, or willingly direct
another tc sign for me, that I execute it as my free and
voluntary act for the purposes expressed 1in that
document and that T am the age of majority or older, of
sound mind, and under no constraint or undue. influence.

Testator

We, and , the
witnesses, sign our names to this instrument being first

duly sworn and do declare to the undersigned authority
that the testator signs and executes this instrument as.
her/his/their will and that she/he/they signs it

willingly, -or willingly directs another to sign for

her/him/them, and that each of us, in the presence and
hearing of the testator, signs this will as witness to

the testator’s signing and that to the best of our
knowledge the testator is the age of majority or older,

of sound mind, and wunder no constraint or  undue

influence.

 Witness-

Witness

Jurisdiction/State of )
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} ) ss.
Area/County of . )

Subscribed, sworn to, and acknowledged befocre me by
; the testator, and subscribed and sworn

to before me by : and ’
witnesses, this day of
(Seal)
{Signed)

(Cfficial capacity of cofficer)

2. An attested will may be made self-proved at any time
after its execution by its acknowledgment by the testator and the
affidavits of the witnesses, each made before an officer authorized
to administer oaths under the laws of the Jjurisdiction in which
the acknowledgment occurs and evidenced by the officer’s
certificate, under the cfficial seal, attached or annexed to the
will in substantially the following form:

Jurisdiction/State of )

Area/County of )

We, ’ J ; “and

. the testator and the wilitnesses,
respectively, whose names are signed to the attached or
foregoing instrument being first duly sworn do declare
To the undersigned authority that the testator signed
and executed the instrument as the testator’s will and
that she/he/they signed willingly, or willingly directed
another to sign for her/him/them, and that she/he/they
executed it as her/his/their free and voluntary act for
the purpcses expressed 1in that document, and that each
cf the witnesses, in the presence and hearing of the
testator, signed the will as witness and that to the
best of her/his/their knowledge. the testator was at that
time the age cf majority or older, of sound mind, and
under no constraint or undue influence.

Testater
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Witness

Witness

Subscribed, sworn to, and acknowledged before me Ly
-, the testator, and subscribed and sworn

td before me by and ’
witnesses, this: day of
(Seal)
(Signed)

(Official capacity of officer)

3. A signature physically or electronicélly affixed to a
self-proving affidavit attached to or lcgically asscciated with a
will is considered a signature affixed to the will, if necessary
to prove the will’s due execution.

4, In addition to the other requirements of this Section,
to be self-proved, an . electronic will must meet all of the
following requirements: '

. a. Contain the electronic signature and electronic
seal of a notary public placed on the will in acccrdance with
applicable law;

b. Designate a gualified custodian to maintain custody
-0of the electronic will; and

C. Before being offered for probate or being reduced
to a certified paper original, be under the exclusive control
of a qualified custodian at all times.

Section 23-3-7. Witnesses.

1. A person whe 1s at least the age of majcocrity and
otherwise generally competent to be a witness may act as a witness
te a will.

2. Unless the will is made self-proved as prescribed in
this Chapter, a person may not act as a witness tc a will if that
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person is a devisee under the will, a beneficiary of a trust that
is designated in the will to receive a devise, or 1s related by
blood,- marriage, cor acdcption to a devisee under the will.

Section 23-3-8. Reveccation of Will.

1. A testator may revcke a will in whole or in part:

a. . By executing a subsequent will that revokes the

previous will or part expressly or by inconsistency; or

b. By performing a revocatory act on the will if the
testator perferms the act with this intent or if another
person performs the act in the testateor’s cconscious presence
and by the testator’s directiomn.

2. For the purpcses of this Section, “revocatory act on the
will” includes burning, tearing, canceling, chliterating,
rendering unreadable, or destroying the will or any part of it. A
burning, teéaring, or canceling is a revocatory act -on the will
whether or not the burn, tear, or cancellation touched any of the
words on the will.

3. If a subsequent will does not expressly revoke a previous
will, the execution of the subsequent will wholly revokes the
previous will by inconsistency if the testator intended the
subsequent will to replace rather than supplement the previous
will.

4. The testator is presumed to have intended a subsequent
will to replace rather than supplement a previous will if the
subsequent will makes a complete dispesition of the testator’s

estate. If this presumpticon arises and is not rebutted by clear

and convincing evidence, the previous will 1s revcked and conly the
subsequent will is operative on the testator’s death.

5. The testator 1s presumed to have intended a subsequent
will to supplement rather than replace a previous will 1if the
subseguent will does not make a complete disposition of the
testator’s estate. If this presumpticn arises and is not rebutted
by clear and convincing evidence, the subseguent will revokes the
previous will only to the extent the subseguent will 1is
inconsistent with the previous will and each will 1is fully
operative on the testator’s death to the extent the wills are not
inconsistent.
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( o ) 6. Except for disqualification as provided in this Title,
a change of circumstances does not revoke a will or any part of
it. - ' ' :

Section 23-3-9. Revival of Will. -

: 1. If a testator revokes a subsequent will that wholly
revoked a previous will, the previous will remains revoked unless
it is revived. The previocus will is revived if it is evident from
the circumstances of the revocation of the subsequent will or from
the testator’s contempcrary or subsequent declarations that the
testabor intended the previous will to take effect as executed.

2. If a testator revokes a subseguent will that partly
revoked a previous will, the revoked part of the previous will is
revived unless it is evident from the circumstances o¢f the
revocation o©¢f the subsegquent will or from- the testator’s
contemporary or subsequent declarations that the testator did not
intend the revoked-part'to take effect as executed.

3. If a testator revokes a subsequent will that revoked a
previous will in whole or in part by another later will, the
previous will remains revoked in whole or in part, unless the

o testator revives it or its revoked part. The previous will or its

( ' revoked part is revived to the extent it appears from the terms of
the later will that the testator intended the previous will to
take effect. T ‘

Section 23-3-10. Incorporation By Reference.

1. A testator may incorporate a written document into the
testator’s will by reference if the following requirements are
met: ‘

a. The document exists at the time the testator

executes the will; ] . . i

b. The will’s language manifests the testator’s intent
tc incorporate this document; and

c. The will’s language describes the document with
enough specificity to allcow its identification.

2. A will may dispose of property by reference to acts and
events that have significance apart from their effect upon the
dispositions made by the will, whether they occur before or after’
the execution of the will or before or after the testator’s death.
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The execution or revocation of another individual’s will is such
an event.

3. Notwithstanding the provisions of this Chapter relating
to holographic wills, a will may refer to a written statement or
list to dispose of items of tangible personal property other than
money and not otherwise specifically disposed of by the will. To

‘be admissible as evidence of the intended disposition, the writing

shall either be in the testator’s handwriting or be signed by the
testator and shall -describe the items and the devisees with
reasonable certainty. The writing may be:

a. Referred to as one to be in existence at the time
"of the testator’s death; '

b. Prepared before or after the execution of the will;
C. Altered by the testator after its preparation; or
d. A writing that has no significance apart from its

effect on the dispositions made by the will.
Section 23-3-11. Testamentary Additions to Trusts.

1. A will may validly devise property to the trustee of a
trust established or Lo be established:

a. Puring the testator’s lifetime by the testator
alone, by the testator and some other person, or by some other
person, including a funded or unfunded life insurance trust,
even if the settlor has reserved any or all rights of
ownership of the insurance contracts; or

b. At the testator’s death by the testator’s devise to
the trustee if the trust is identified in the testator’s will
and its terms are set forth in a written instrument other
than a will executed befcre, concurrently with, or after the
execution of the testator’s will or in ancther individual’s
will 1f that other individual has predeceased the testator,
regardless of the existence, size, or character of the corpus
of the trust. The devise is not invalid bkbecause the trust is
amendalkle or revccable or kecause the trust was amended after
the execution c¢f the will or after the testator’s death.

2. Unless the testatcr’s will provides ctherwise, property
devised to a trust is not held under a testamentary trust of the
testator but becomes a part of the trust to which it is devised
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and must be administered and disposed of in accordance with the
provisions of the governing instrument  that states the terms of
the trust, including any amendments made before or after the
testator’s death. :

3. Unless the testator’s will provides otherwise, a
revocation or termination of the trust before the testator’s death
causes the devise to lapse.

Section 23-3-12. Contracts Concerning Wills.

1. An individual may enter into a contract to make a will
or devise, or not to revoke a will or devise, or to die intestate,
only by:

_ a. Provisions of a will that state the material
provisions of the contract;

b, An express reference in a will to a contract and
extrinsic evidence proving the terms of the contract; or

c. A writing evidencing the contract and signed by the
party alleged to have breached the contract.

2. The execution of a joint will cr mutual wills does not
create a presumpticn of a contract not to revcke the will or wills.

Section 23;3_131 Deposit of Will with Court.

1. A will may be deposited by the testator or the testator’s
agent with the Tribal Court for safekeeping, under rules of the
Tribal Court.

2. A will deposited with the Tribal Court must be sealed
and kept confidential.

3. During the testator’s lifetime, a deposited will must be
delivered only to the testator or to a person authorized in writing
signed by the testator to receive the will. A conservator may be
allowed to examine a deposited will of a preotected testator under
procedures designed to maintain the confidential character of the
document to the extent possible, and to ensure that it will be
resealed and kept on deposit after the examination.

4. Upon being infermed ¢f the testator’s death, the Tribal
Court shall notify any person designated to receive the will and
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deliver it to that person on request or the Tribal Court may
deliver the will to the appropriate court of ancther jurisdiction.

Section 23-3-14. Custodian of Electronic Will.
1. A gualified custodian of an electronic will:

a. May not be related to the testator by bleocd,
marriage, or adoption;

b. May not be a devisee under the electronic will or
related by blood, marriage, or adoption to a devisee under
the electronic will;

C. Shall consistently employ and store electronic
records of electronic wills in a system that protects
electronic records from destruction, alteration, or
unauthorized access and detects any change to an electronic
record; '

d. Shall store in the electronic record of an

electronic will each of the following:

i. A photograph or other wvisual record c¢f the
testator and the attesting witnesses that was taken
contempcraneously with the execution of the electronic
will;

ii. A photocopy, photograph, facsimile, or other
visual record c¢f any documentation that was taken
contemporancously with the execution of the electronic
will and provides satisfactory evidence of the
identities of the testator and the attesting witnesses,
including documentation of the methods of identification
used; and

iii. An audic and videco recording of the testator,
attesting witnesses and notary public, as applicable,
taken at the time the testator, each attesting witness
and notary public, as applicable, placed the
individual’s electronic signature on the electzrenic
will; and

e. Shall provide to any court that is hearing a matter
involving an electronic will that 1is currently or was
previously stored by the qualified custodian any information
requested by the court pertaining te the qualifications of
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the qualified custodian and the policies and practices of the
qualified custodian concerrning the maintenance, storage, and
production of electronic wills and may be called by an
interested party to serve as a fact witness regarding the
maintenance, storage, and production of electronic wills.

z2. A person shall execute a written statement affirmatively
agreeing to serve as the qualified custodian of an electronic will
before the person may serve as a gqualified custodian. Except for
a person ceasing to serve as provided in this Secticn, a person
may not cease serving as a qualified custodian until a successcr
gualified custodian executes the written statement prescribed by
this subsection.

3. A perscn serving as a qualified custodian may cease
serving as a gualified custodian:

a. If the person does not designate a succeséor
qualified custodian, by providing the testator with both of
the following: '

i. L thirty (30) day written notice that the
person will cease to serve as a qualified custodian; and

ii. The certified paper original of the electronic
will and all records concerning the electronic wilil.

b If the person designates a successor qualified
custodian, by providing all of the following:

i. To the testator and the successor qualified
custodian, a thirty (30) day written notice that the

person will cease to serve as a qualified custocdian; and

ii. To the successor qualified custodian, the

electronic record  of the electronic will and an .

affidavit that states all of the following:

{1) That the person is eligible tc act as a
qualified custedian and is the gqualified custocdian
designated by the testatcr in the electronic will
or was designated to act in that capacity by another
qualified custedian pursuant to this subsection;

{2) That an electronic record was created at
the time the testator executed the electronic will;
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(3) That the electrcnic record has been in
the custody of one or more qualified custodians
since the executicn of the electronic will and has
not been altered since the time it was created; and

(4) The identity of all qualified custodians
who have had custody of the electronic record since
the execution of the electronic wili.

4, For the purposes of making the affidavit for a successor
qualified custodian uncder this Section, the person may rely
conclusively on any affidavits provided by a predecesscor qualified
custedian if all of these affidavits are provided to the successor
qualified custodian.

5. If a qualified custodian is an entity, an affidavit of
a duly authorized officer or agent of the entity constitutes the
affidavit of the qualified custodian.

6. A qualified custedian maintains an electronic will as a
custodian, and the electronic will is the property of the testator
and not the gualified custcdian.

7. A gqualified custodian shall provide access to or
information concerning the electronic will in the electronic
record or the certified paper original of the electronic will only
to:

a. The testator or another person as directed by the
written instructions of the testater; and

b. After the death of the testator, the nominated

personal representative of the testator or any interested
persorn.
8. A gualified custodian may destroy the electronic record

at the earlier of:

a. One hundred (100} years after the testator’s death;
or

_ b. Five (5) vyears after the testator’s estate is
. closed and all appellate opportunities have been exhausted.

9, A qualified custodian shall cancel, render unreadable,
or obliterate the electronic reccord if the testator directs the
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qualified custodian to do so in a writing executed with the same

formalities required for the execution of an electronic will.
Section 23-3-15. Paper Copy of Electronic Will.
1. On the creation of &a certified paper copy of an

electronic will, .if the electronic will has always been in the
custody of a gualified custodian, the qualified custodian shall

state in an affidavit all of the fcllowing:

a. That the qualified custodian is eligible to act as
a qualified custodian and is the qualified custodian
designated by the testator in the electronic will or was
designated to act in that capacity by another quallfled
custodian;

: b. That an electronic record was created at the time
the testator executed the electronic will;

C. That the electronic record has been under the
exclusive contrel of one or more gualified custodians since
the execution of the electronic will and has not been altered
since the time it was created; :

d. ‘The identity of all qualified custodians who have
had custody of the electronic record since the execution of

the electronic will;

e. That the certified paper copy 1s a true, correct,

and complete tangible manifestation of the electronic will;
and
f. That the records described in this Chapter to be

lstored. by a gualified custodian are under the exclusive
control of the qualified custodian. :

2. For the purposes of making the affidavit prescribed by

this Section, the qualified custodian may rely conclusively on any

affidavits provided by a predecessor qualified custcdian.

3. On the creation of a certified paper copy of an
electronic will, if the electronic will has not always been under
the exclusive contreol of a gualified custodian, the perscn who
discovered the electronic will and the person who reduced the
electronic will to the certified tangible original shall each state
in an affidavit all cf the folicowing tc the best of each person’s
knowledge:
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a. When the electronic will was created, 1f not
indicated in the electronic will;

b. When, how, and by whom the electronic will was
discovered;
C. The identity of each person who has had access to

the electronic will;

d. The method in which the electronic will was stored
and the safeguards in place to prevent alterations to the
electronic will;

e. Whether the electronic will has been altered since
- its execution; and

f. That the certified paper copy 1s a true, correct,
and complete tangible manifestation of the electronic will.

4. If the electronic will is mace self-proving, the
certified paper copy of the will must include the self-proving
affidavits. '

Section 23-3-16. Duties of Custodian of Will.

1. After the death of a testator and on reduest of an
interested person, a person having custody of a will of the
testator shall deliver it with reasonable promptness to a person
able to secure its probate or, if none is known, toc an appropriate
court.

2. A person, other than the Tribal Court, who wilfully fails
to deliver a will as required by this Section is llgble to any
person aggrieved for any damages caused by this failure.

3. A person who wilfully refuses or fails to deliver a will
after being ordered by the Tribal Court in a proceeding brcught
for the purpose of compelling delivery is subject tc penalty for
contempt of court as provided in the laws of the Tribe.

Section 23-3-17. Penalty Clause for Will Contest. A provision in
a will purporting to penalize an interested perscon for contesting
the will or instituting other proceedings or actions relating to
the estate is unenforceable if reasonable cause exists for the
contest, proceedings, or actions.
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Section 23-3-18. Foreign Wills. A will shall be wvalid as regards -
form, irrespective particularly of the place where it is made, of .
the location of the assets, and of the nationality, domicile, or
regidence of the testator, if it 1s made in the form of a will
complying with the requirements of: :

1. This Chapter
2. The place where made; or
3. Where the testator resided or was domilciled at the time

of making the will.
Section 23-3-19. Appointment of Guardian by Will.

1. LA person may, by will or other signed writing, appoint
a guardian, specify desired limitations on the powers to be given
to the guardian, and revoke or amend the appointment before
confirmation by the Tribal Ccourt for the following persons:

a. A minor child of the person;

b. An unmarried adult child of the person who'the
person believes is incapacitated; or

c. A spouse-of the person who the person believes 1is
incapacitated.
2. An appointment by will or other signed writing under

thig Section may be made effective upon the death of the app01nt1ng
person or the 1ncapa01ty of the appointing person.

3. If an appointment under this Section is effective upcn
the death of the appointing person, the appointment of the guardian
becomes effective upon the death of the appointing person. If an
appointment under this Section is effective upon the incapacity of
the appointing perscn, the appeintment of the guardian becomes
effective upon the adijudication of incapacity of the appointing
person or a written determination by a physician who has examined
the appointing person that the appointing person is no longer able
tc care for the person for whom the guardian is to be appeinted.

4, Unless the appbintment was previously confirmed by the

Tribal Court, within thirty (30) days of a guardian’s appointment
becoming effective under this Section, the guardian shall:
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a. File a petition in the Tribal Court for
cenfirmation of the appointment in accordance with Title III
of the Code, or subsequent enactment replacing Title III of

the Code, and include a copy of ‘the will or other appointing

instrument as an exhibit; and

_ b. Give written notice of the effectiveness of the
appointment to:

i. The appointing person 1f living;

ii. The ward of the guardian subject of the
appclintment;

iii. Any person having care or custody of the ward
subject of the appointment, other than the appointing
perscn; and

iv. The adult nearest in kinship to the ward
subject of the appointment.

5. Any person entitled to notice of effectiveness of the
appeintment under this Section may object to the appointment by
filing an appropriate pleading with the Tribal Court as provided
in Title III cof the Code or subsegquent enactment replacing Title
IITI of the Ccde. The notice of acceptance of appointment must
include a statement of the right of those notified to object and
seek termination of the appcintment.

6. The Tribal Court shall hear and determine & petition
filed for confirmation of appointment under this Section as it
" hears other petitions for guardianship under Title TIT of the Code,
or subsequent enactment replacing Title III c¢f the Code, provided
that the Tribal Court may confirm the appointment withcout a hearing
if no c¢bjection is timely filed and the appointment otherwise
appears proper and valid based on the petition and the accompanying
will or other appcinting instrument.

7. The powers of a guardian who timely complies with the
requirements o©f this Section relate back to give acts by the
guardian which are of benefit to the ward and occurred on or after
the date the appointment became effective the same effect as those
that occurred after the Tribal Court’s confirmation of
appcintment.

8. The appointment of a guardian under this Section is not
a determination of incapacity.
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_ CHAPTER 4
INTESTATE SUCCESSION

Section 23-4-1. Intestate Estate.

1. Any part of a decedent’s estate not effectively disposed
of by will passes by intestate succession to the decedent’s heirs
as prescribed in this Chapter, except as modified by the decedent’s
will, '

2. A decedent by will may expressly exclude or limit the
right of zan individual or class to succeed to property cf the
decedent passing by intestate succession. If that individual or a
member of that class survives the decedent, the share of the
decedent’s intestate estate to which that individual or class would
have succeeded passes as if that individual or each member of that
class had disclaimed the intestate: share.

Section 23-4-2. Rules of Succession. The intestate estate of a
" decedent shall be distributed as fcllows:

1. The decedent's surviving spouse shall receive:
a. - The entire intestate estate if:
i. The decedent has no surviving descendant; or

ii. All of the decedent’s surviving descendants
are alsc descendants of the surviving spouse;

b. Cne-half (1/2) of the intestate estate if the
‘decedent has cne (1) or more surviving descendants who are.
not descendants of the surviving spouse.

2. Any part of the intestate estate not passing to the
surviving spouse passes as follows: .

a. If a decedent 1s survived by one (1) or more
descendants, to the decedent’s surviving descendants by
representation;

b. If a decedent is not survived by a descendant but

is survived by c¢ne (l) or more parents, to the decedent’s
surviving parents in equal shares;
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. If a decedent is not survived by a descendant or
parent but is survived by one (1) or more descendants of a
parent, to the =urviving descendants of the decedent’'s
deceased parents by representation;

d. If a dectedent is not survived by a descendant,
parent, or descendant of a parent but is survived by one or
more grandparents, to the decedent’s surviving grandparents
in equal shares; or '

e. If a decedent is not survived by a descendant,
parent, descendant of a parent, or grandparent but is survived
by one or more descendants of a grandparent, to the surviving
descendants of the decedent’s deceased grandparents by
representation.

. Section 23-4-3. Representation.

1. If, under. this Chapter, all or part of a decedent’s
intestate estate passes by representation tc the decedent’s
surviving descendants, the estate or part is divided into as many
equal shares as there are:

a. Surviving descendants in the generation nearest to
the decedent which contains one  or more  surviving
descendants; and

b. Deceased descendants in the same generation who
left surviving descendants, if any.

2. After dividing the estate intc equal shares as provided
in this Section, each surviving descendant in the nearest
generation is allocated one share. The remaining shares, if any,
are combined and then divided in the same manner ameng the
surviving descendants of the deceased descendants.

3. If, under this Chapter, all or part of a decedent’s
intestate estate passes by representation to the surviving
descendants of one or more of the decedent’s deceased parents or
grandparents, the estate or part passes to those descendants as if
they were the decedent’s surviving descendants under this Section.

Section 23-4-4. Requirement of Survival. An individual born before
a decedent’s death who fails to survive the decedent by one hundred
twenty (120) hours is deemed to have predeceased the decedent. If
it 1s not established by clear and convincing evidence that an
individual born before the decedent’s death survived the decedent
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by one hundied twenty {120) hours, it is deemed that the individual
failed to survive for the required period.

Section 23-4-5. Common Ancestors.

1. An heir inherits without regard to how 'many conunon
ancestors in the same generation the heir shares with the decedent.

2.  An individual who is related to a decedent through more
than one line cof relationship is entitled to only a single share
based on one line of relationship. If the shares from the lines of
relationship are unequal, the individual is entitled to the largest
share. The individual and the individual’s descendants are deemed
to have predeceased the decedent with respect to the other line or
lines of relationship. '

Section 23-4-6. Advancements and Debts.

1. If an individual dies intestate as tc all or a portion
of the estate, preoperty the decedent gave during the decedent’s
lifetime to an individual who, at the decedent’s death, is an heir
is treated as an advancement against the heir’s intestate share
only if:

a. The decedent declared in a contemporaneocus writing
or the heir acknowledged in writing that the gift is an
advancement; or

b. -The decedent’s contemporanecus writing or the
heir’s written acknowledgment otherwise indicates that the
gift is to be taken into account in computing the division
and distribution of the decedent’s intestate estate.

2. For purpcses o©f this Section, property advanced is
valued as of the time the heir came into possession or enjoyment
of the property or as of the time of the decedent’s death,

whichever first occurs.

3. If the recipient of the property fails to survive the

. decedent, the property is net taken into account in computing the

division and distribution of the decedent’s intestate estate,
unless the decedent’s contemporaneous writing provides otherwise.

4., A debt owed to a decedent is not charged against the
intestate share of any individual except the debtor. If the debtor
fails tc survive the decedent, the debt is not taken intc account
in computing the intestate share of the debtor’s descendants.
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Section 23-4-7., Spouse. An individual is the spouse of a decedent
under this Chapter if the individual is the spouse of the decedent
under the laws of the Tribe governing marriage.

Section 23-4-8. Parent and Child.

1. A parent-child relationship exists between two
individuals under this Chapter if one individual is the parent of
the other individual under the laws of the Tribe governing
rarentage.

2., A parent is barred from inheriting from or through a
- ¢hild of the parent if the parent’s parental rights were terminated
and not restored.

3. For the purpose of intestate succession from or through
the deceased child, a parent who is barred from inheriting under
this section is deemed to have predeceased the child.

4. Except as otherwise expressly provided in the laws of
the Tribe, the termination of a parent’s parental rights to a child
has no effect con the right of the c¢hild or a descendant of the
child to inherit from or through the parent.

Section 23-4-9, Membership and Enrollment. Except as otherwise
expressly provided in this Title, no individual is disgualified to
take as an heir because the individual or an individual through
whom the indiwvidual claims is not or has not been a member of the
Tribe or enrolled as a member of the Tribe.

CHAPTER 5
RULES OF INHERITANCE

Sectijon 23-5-1. Definitions. In addition to the definiticons in
Chapter 1 of this Title, unless the context requires otherwise or
another definition is provided for a particular section, in this
Chapter: '

1. “Cultural heritage” means property which, according to
the customs, traditions, or laws o0of tThe Tribe or another

jurisdiction of which a person is a member or citizen:

a. Is cultural or religious property or otherwise has
importance for tradition, culture, archaeology, prehistory,
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history,'literature} art, or science of or for the Tribe or
the other implicated jurisdiction; and '

b. Is considered owned by or property of the Tribe or
the other implicated jurisdiction regardless of individual
possession or otherwise cannot be owned, conveyed, or
apprepriated by any individual.

2. “Cultural or religicus property” means property which,
accerding to the customs, traditions, or laws.of the Tribe or
another religion, nation, group, ¢r peoples of which a person is
a member or practitioner may be individually owned or possessed
and: '

“a. Has traditional, cultural, spiritual, or religious
importance or significance to the Tribe or other implicated
religion, nation, group, or peoples;

b. Is sacred by virtue of its established traditional,
cultural, - spiritual, or religicus significance to, or
ceremonial use by, the Tribe or cther implicated rellglon,
nation, grcup, cor peoples; or :

_ c. Otherwise has special traditional, cultural,
spiritual, or religious significance to the Tribe ar other
implicated religion, nation, group, OC peoples

3. “Dependent child” means a minor child whom the decedent
was obligated to support or a minor or adult child who was in fact
being supported by the decedent at the time of the decedent’s
death.

4. “Specific devise” means specific property or a specified
part c¢f the estate of a testator that i1s sc descriked as to be
capable of identification and is to be given to a specific person
in a will.

Section 23-5-2. Intent of Testator Contrelling. The true intent
and meaning of the testatocr of a will controls in all matters
unless prohibited by appllcable law and the rules of construction
in this Chapter control in the absence of a flndlng of a contrary
intention.

Section 23-5-3. Requirement of Survival.

1. For purposes of a provision of a governing instrument
that relates to an individual surviving an event, including the
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death of another individual, an individual who is not estabklished
by clear and convincing evidence to have survived the event by one
hundred twenty (120} hours is deemed to have predeceased the event.

_ 2. Survival by one hundred twenty (120) hours is not
required 1if: :

a. The governing insLrument contains language dealing
explicitly with simultanecus deaths or deaths in a common
disaster and the language is operable under the facts of the
case;

b. The governing instrument expressly indicates that
an individual is not required to survive an event, including
the death of another individual, by any specified perilod or
expressly reguires the individual to survive the event by a
specified period; or ' ‘

C. The application of a one hundred twenty {(120) hour
requirement of survival to multiple governing instruments

would result in an unintended failure or duplication of a.

~dispositicn.
Section 23-5-4. Death Before Testator.

1. Unless the will expressly requires survivorship, when
any relative who is a devisee of the testator under a will dies
before the testator having lineal descendants who survive the
testator, such lineal descendants shall take the devise as the
original devisee would have done if he or she had survived the
testator.

, 2. If the lineal descendants taking under this Section are
all in the same degree of kinship to the predeceased devisee, they
shall take equally.

3. If the lineal descendants taking under this Section are
of unequal degree, those of more remote degree shall take by
representation with respect to such predeceased devisee.

4, For the purposes of this Secticn, words of survivorship,
such as “if he [she] survives me” or “my surviving children” are,
in the absence of clear and convincing evidence tc the contrary,
a sufficient indication of an intent contrary tc the application
of this Section.
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5. A spouse is not a relative under the provisions of this
Section. ‘

Section 23-5-5. Lapsed Devise. If a will makes z gift to a person
on the condition that the person survive the testator and the
person does not survive the testator, then, unless otherwise
provided in the will, the gift lapses and:

1.. If the will has a residuary clause, falls into the
residue of the estate to be distributed under the residuary clause;
cr

2. If the will has no residuary clause, passes by the rules
of intestate successicn in this Title.

Section 23-5-6. Renunciation of Inheritance.

1. Any person who 1is an heir, devisee, legatee, or
beneficiary under a will or under the laws of intestate succession
may renounce in whole or in part his or her inheritance or interest
in writing verified under oath at any time prior to the

distribution of the estate of the decedent.

2. Upon renouncement of an inheritance, the interest
renounced passes as 1f the person rencuncing it predeceased the

.decedent.

Section 23-5-7. Effect of Divorce.

1. Unless, by virtue of a subsequent marrizge, the perscn
is married to the decedent at the time of death:

a., A person who is diverced from the decedent, whose
marriage to the decedent has been annulled, or whose marriage
is invalid under the laws of the Tribe is not a surviving
spouse; and. ' ‘ -

_ b. Unless the will expressly provides otherwise, a
divorece, annulment of a marriage, or invalidity of a marriage
under the laws of the Tribe subsequent to the making of a
will revokes the will as to the former spouse, including any
‘provision conferring "a power of appointment and any
nomination of the former spouse as personal representative,
executor, trustee, conservator, or guardian.
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2. Property prevented from passing to a former spouse under
this Section passes as 1f the former spouse failed teo survive the
decedent.

3. A decree of-separation that does not terminate the status
of husband and wife is not a divorce for purposes cf this Section.

Section 23-5-8. Effect of Homicide.

1. -A person who intentionally kills the decedent forfeits
all benefits under this Title with respect toc the decedent’s
estate, including an intestate share, an elective share, an omitted
spouse’s or child’s share, a home allowance, spouse allowance, and
a family allcowance. If the decedent died intestate, the decedent’s
intestate estate passes as i1f the killer disclaimed that person’s
intestate share.

2. The intentional'killing of the descedent:

a. Revokes any revocable disposition of property to,
power of appointment to, or nomination of the killer in any
governing instrument; and

b. Severs the interests of the decedent and killer in
property held by them at the time of the killing as Jjoint
tenants with the right of surviveorship, Lransforming the
interests of the decedent and killer into tenancies in common
with no right of surviveorship.

3. Precvisicns of a geverning instrument are given effect as
if the killer disclaimed all provisions revoked by this Section
or, if egppropriate, as if the killer predeceased the decedent.

4. A wrongful acquisition o¢f property cr interest by a
killer not covered by this Section shall be treated in accordance
with the principle that a killer cannot profit from that person’s
wrong. '

5. After all right to appeal has been exhausted, a judgment
of conviction or plea of guilt or no contest establishing criminal
accountability for the  intentional killing of the decedent
conclusively establishes the convicted person as tThe decedent’s

killer for purposes of this Section. In the absence of a

conviction, the Tribal Court, on the petition of an Iinterested
prerson, shall determine whether, under the preponderance of
evidence standard, the person would be found criminally
accountable -for the intentional killing of the decedent. If the

XXIII-38



Tribal Court determines under that standard that the person would
be found criminally accountable for the intentiocnal killing of the
decedent, the determination conclusively establishes that person

as the decedent’s killer for purposes of this Section.

6. A perscon who purchases property for wvalue and without
notice or who receives a payment or any other item of property in
“partial or full satisfaction of a legally enforceable obligation
is neither obligated under this Section to return the payment,
item of property, or benefit nor is liable under this Section for
the amcunt cf the payment or the value of the item of property or
benefit. However, a person whe, not for value, receives a payment,
an item of property, or any cther benefit tc which the person is
not entitled under this Section is obligated to return the payment,
item of property, or benefit, or is personally liable for the
amount of. the payment or the value of the item of property or
benefit, to the person who i1s entitled to it under this Section.

Section 23-5-9. Omitted Spouse.

1. If a testator’s surviving spouse married the testator
after the testator executed the testator’s will, the surviving
spouse is entitled tc receive, as an intestate share, no less than
the value of the share of the estate the spouse weould have received
if the testator had died intestate as to that portion of the
testator’s estate, if any, that neither is devised to a child of
the testator who was born before the testator married the surviving
spouse and whe 1is net a child of the surviving spouse nor is
devised to a descendant of such a child, unless:

a. It appears from the will or other evidence that the
will was made in contemplation of the testator’s marriage to
the surviving spouse;

b. The will exprésses the intention that it is to be
effective notwithstanding any subsequent marriage; or

c. The testater provided for the spcuse by transfer
outside the will and the intent that the transfer be in lieu
of a testamentary provision is shown Dby the testator’s
statements cor is reasonably inferred from the amount of the
transfer or other evidence.

2. If a will fails to provide for a spcuse to whom the
decedent was married at -the time of the execution of a will, the
spcocuse receives a share in the estate equal in value to that which
the spouse would have received had the testator died intestate,
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unless the decedent’s will specifically and clearly states the
intent to exclude the named spouse.

3. In satisfying the share provided by this Section,
devises made by the will to the testator’s surviving spouse, if
any, are applied first, and other devises, other than a devise to
a child of the testator who was born before the testator married
the surviving spouse and who 1s not a child of the surviving
spouse, abate as provided in this Title.

Section 23-5-10. Omitted Child.

1. Except as provided in this Secticn, if a testator becomes
a parent of a child after the execution of the testator’s will and
fails to provide in the will for the child, the omitted child
receives a share in the estate as follows:

a. If the testator had no child 1living when the
testator executed the will, the omitted child receives a share
in the estate equal in value to that which the 'child would
have received had the testator died intestate, unless the-
will devised all or substantially all of the estate to another
parent of the omitted child and that parent survives the
testator and is entitled tc take under the will.

b. If the testator had cne or more children living
when the testator executed the will, and the will devised
property or an interest in property tc one or more of the
then-living children, the omitted c¢hild 1is entitled to
receive the share of the testator’s estate that the child
would have received had the testator included all omitted
children with the children to whom devises were made under
The will and had given an equal share of the estate to each
chilad, provided, to the extent feasible, the interest granted
the omitted child shall be of the same character, whether
equitable or legal, present or future, as that devised to the
testator’s then-living children under the will.

2. If at the time of execution of the will the testator
fails to preovide in the will for a living child solely because the
testater believes the c¢hild to be dead, the child is entitled to
share in the estate as if the child were an omitted child under
this Section. '

3. If-a will fails to provide for a child of the testator
living at the time of the execution of the will, the child receives
a share in the estate equal in value to that which the child would
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have received had the testator died intestate, "unless the
testator’s will specifically and: clearly states the intent to
exclude the named child. '

4, In determining whether an omitted child has been named
or provided for, the following rules apply:

a. A child identified in a will by name is considered

named whether identified as a child or in any other manner;
and
b. A reference in a will to a class described as the

children, descendants, or issue of the testator, or words of
similar import, constitutes a naming of a person who falls -
within the class. :

5. This Section does not apply if:

a. Tt. appears from the will that the omission .was
intentional; or

b. ‘The testator provided for the omitted child® by
transfer outside the will and the intent that the transfer be
in lieu of & testamentary provision is shown by the testator’s
statements or is reasonably inferred from the amount of the
transfer cr cother evidence.

6. In the satisfaction of a share provided by this Section,

devises made by the will abkate as precvided in this Title.

Section 23-5-11. Family Protections.

1. Netwithstanding any provision of a will or anything to
the contrary 4in this Title, & decedent’s surviving spouse is
entitled fo receive a home allowance which is the family residence
free from any testamentary or other dispecsition to which the spouse
has not corsented in writing.

2. Unless specifically passed -tce ancther by will, in
addition to the home allowance, a decedent’s surviving spouse is
entitled to receive a spouse allowance of:

a. The household furniture, furnishings, appliances,
and personal effects of the decedent in a home which is the
family residence; and

b. One automcbile of the decedent, if any.
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3. If a home which 1s the family residence passes by descent
or will to the spouse or decedent’s descendants or if any other
property passes to the decedent’s spocuse pursuant to this Section,
it is exempt from all debts which were not valid charges on it at

the time of decedent’s death. If the home cor property passes to a

person other than a spouse or the decedent’'s descendants, it is
not exempt from expenses and claims by creditors.

4. In addition to the right to the home allowance and spouse
allowance provided 1in this Section, the surviving spcuse and
dependent children are entitled to a reasonable family allowance
in money out of the estate for their maintenance during the period
of administration, which family allowance may nok continue for
longer than one (1) year if the estate is inadeguate to discharge
allowed claims. The family allowance may be paid as a lump sum or
in periodic installments. The family allowance is pavyable:

. a. To the surviving spouse, 1f living, for the use of
the surviving spouse and minor and dependent children;

k. If the surviving spouse 1is not living, to the
children or to persons having their care and custedy; or

c. If any minor child or dependent child is not living
with the surviving spouse, partially to the child or his or
her guardian or other person having care and custody of the
child and partially to the surviving spouse, as their needs
may appear.

5. The rights under this Section are in additicn to any
benefit or share passing tc the surviving spouse or children by
the will of the decedent unless otherwise provided or by intestate
succession.

G. The death of any individual entitled to an allowance
under this Section terminates the individual’s right to allowances

nct yet paid.

Section 23-5-12. After-Acquired Property. Any estate, right, or

interest in property acguired by the testator after the making of.

his or her will passes as if title was vested in the testator at
the time of making the will, unless the language of the will makes
clear the testator’s intent was otherwise.

Section 23-5-13. Specific Devise.
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1. A specific devisee has a right to the specifically
devised property in the testator’s estate at death and to the
following:

a. Any balance of the purchase price, together with
any security agreement, owing from a purchaser to the testator
at death by reason of sale of the property;

b. Any amount of a condemnation award for the taking
of the property unpaid at death;

C. Any proceeds unpaid at death con fire or casualty
insurance on or other recovery for injury to the property;
and

d. Property owned by the testator at death and

acquired as a result of foreclosure or obtained in lieu of
foreclosure of the security interest for a specifically
devised cbligation. B

_ 2. A specific devise passes subject to any mortgage
interest existing at the date of death without the creditor having
any right to payment of the mortgage from the estate regardless of
a general directive in the will to pay debts.

Section 23-5-14. Residuary Devise.

1. A devise of “all of my estate,” “the remainder of my
estate,” or of words of similar import constitutes a residuary
devise. '

2. Except as otherwise provided in this Chapter, if the
residue of a testator’s estate 1s devised to. two or more persons,
the share of a residuary devisee that fails for any reason passes
to the other residuary devisee or to other residuary devisees in
proportion to the interest of each in the remaining part of the
residue. '

Section 23-5-15. Satisfaction of Devise During Testator’s Life.
1. Property a testatocr gave to a person while the testator
was alive is treated as a satisfaction of a devise .in whole or in

part if any of the following regulrements are met:

a.. The will provides for deduction of the gift;
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b. The testator declared in a contemporaneous writing
that the gift is in satisfaction of the devise or that its
value is to be deducted from the value of the devise; or

c. The devisee acknowledged in writing that the gift
is in satisfaction of the devise or that its value is to be
deducted from the value of -the devise.

2. _For purposes of partial satisfaction, property given
while the testator was alive is valued as of the time the devisee
came into possession or enjoyment cof the property or at the
testator’s death, whichever occurs first.

3. To satisfy the requirements of this Section if the
devisee fails to survive the testator, the gift is treated as a
full or partial satisfaction of the devise, as appropriate, unless
the testator’s contemporaneous writing provides otherwise.

Section 23-5-16. Contribution for Debts. When any testator in his
last will shall give any personal property or real estate to any
perscn and the same shall be taken in execution for the payment of
the testator’s debts, then all the other legatees, devisees, and
heirs shall refund their proportional part cf such loss to such
perscn from whom the bequest shall be taken.

Section 23-5-17. Failure of Devise. Except as otherwise provided
in this Chapter, a devise, other than a residuary devise, that
fails for any reason becomes a part of the residue of the
testator’s estate.

Section 23-5-18. Restricted Interests.

1. Person who are not enrolled members of the Tribe shall
not pbe entitled to take or receive by devise or descent any lands
of the Tribe.

2. If a devise.or descent fails as a result of the operation
of this Sectiocn, the real property passes as if the person to whem
the inheritance fails predeceased the decedent. If a devise fails
as a result of the operztion of this Secticn and becomes a part of
the residue of the estate and the person entitled to the residue
may nct take pursuant to this Section, the real property passes in
accordance with the rules of intestate succession in this Title.

3. Notwithstanding the provisions of this Section, a
surviving spcuse or child of the decedent who would have received
real property of the decedent but for the operation of this Section
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may elect to receive a lease, assignment, license, or other
appropriate right to use and occupy the real property for the life.
of the spouse or child with title to the real property passing in
accordance with this Section.

Section 23-5-19. Cultural Property and Heritage. Notwithstanding
any provision of any will or other testamentary instrument, this
Title, or law of any jurisdiction:

1. "Cultural or religious property included in the residue
of a testator’s estate or the intestate estate of a decedent shall
be distributed as focllows:

a. In the case of cultural or religious property of
the Tribe which the culture, tradition, or practice of the
Tribe considers or requires to be pessessed by a particular
gender:

i. To the oldest adult descendant of the testator
or decedent who is an enrclled member of the Tribe and
of the particular gender; or

ii. If there 1is no adult descendant of the
testator or decedent who is an enrolled member of the
Tribe and of the particular gender, to the -oldest
descendant of the testator or decedent who 1s an enrolled
member of the Tribe of a different gender, who shall
serve as a keeper of the property until it can be passed
to an adult descendant of the testator or decedent who
is an enrolled member of the Tribe and the particular
gender;

"b. In the case of cultural cor religious property of
the Trike which is not considered or reguired tc be possessed
by a particular gender, to the oldest adult descendant of the
decedent who is an enrolled member of the Tribe; and

c. In the case o¢f other cultural or religious
property, in accordance with the customs, traditions, rules,
or applicable law of the implicated religion, nation, group,
or peoples; and

2. Cultural heritage possessed by a testator or decedent
shall be distributed in accordance with the customs, traditions,
or applicable law of the Tribe or other jurisdiction to whom the
cultural heritage belongs. '
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Section 23-5-20. No Taker. If there is no taker available for all
or any portion of a decedent’s estate, The estate, or effected
portion therecf, passes to the Tribe.

CHAPTER 6
PERSONAT, REPRESENTATIVES

Section 23-6-1. Qualifications.

1. A personal representative must be at least the age of
majority, legally competent, and willing and able to properly carry
out the duties of the personal representative. More than one person
may serve Jointly as personal representative.

2, "No person is qualified +to serve as a perscnal
representative who: '

a. Has been convicted of or pled guilty or no contest
to any felony or of a misdemeanor involving moral turpitude
within the last ten (10} years; or

b. The Tribal Court finds unsuitable in a proceeding
under this Title.

Section 23-6-2. Priority of Appointment. The following persons, 1f
qualified, shall be entitled to serve as personal representative
in the following order of priority:

1. The perscn named to serve as perscnal representative in
the decedent’s will;

2. The surviving spouse or such person as the surviving
spouse may request to have appointed;

3.  Children over the age of majority in descending crder of
age;

4., Other adult blood relatives in order of the closeness cof
their relationship to the decedent and then in descending corder of
age;

5. A devisee of the decedent;
0. Any potential heir of the decedent; and
7. Any other adult member of the Tribe.
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Section 23-6—3; Court Appointment of Personal Representative.

1. On petition of a person who appears to have an interest
in the estate or motion of such a perscon in a pending proceeding
under this Title, the Tribal Court may appoint a personal
representative.

2., The Tribal Court may appoint a personal representatiwve
in accordance with the priorities and qualifications of personal
representativés in this Chapter.

Section 23-6-~4. Appointment of Special Administrator.

1. On petition of a person who appears to have an interest

in the estate or motion of such a perscon in z pending proceeding

under this Title, the Tribal Court may appoint a special
administrator. '

2. The Tribal Court may appeint a special administratoxr:

a. When a perscnal representative is not available;
b. When necessary to protect the estate of a decedent

prior to the appointment of a personal representative;

C. If a prior appointment of a personal representative
has been terminated; or

d. ‘When otherwise necessary to secure the proper
administration of the estate of a decedent.

3. If it appears to the Tribal Court that an emergency
exists, appointment of a special administrator may. be ordered
without notice. '

4. BAny person at least the age of majority, legally
competent, and willing and able to properly carry out the duties
of the special administrator may be appointed, except that a
special administrater may not be an heir or named beneficiary of
the decedent’s estate. More than cne person may serve jointly as
special administrater. '

5. A special administrator has the duties, powers, and
liabilities of a personal representative under this Title

‘necessary to perform the special administrator’s duties.
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6. The Tribkal Court may terminate the appointment of a
special administrator at any time the same as.it would terminate
a personal representative.

Section 23-6-5. Acceptance of Appointment.

1. Upon appointment, a personal representative shall
qualify by filling with the Tribal Court a statement of acceptance
of the duties of the office and take an oath, in person or in
writing, prescribed by the Tribal Court. Upon such filing, the
Tribal Court Administrator shall issue letters of administration
to the personal representative.

2. By accepting appointment, a perscnal representative
submits personally to the jurisdiction of the Tribal Court in any
proceeding relating to the estate, Lhe appointment, or the acts
taken as perscnal representative that may be instituted. Nctice of
any proceeding shall be served on the personal representative in
accordance with  the Rules of Civil Procedure or mailed to the
personal representative by ordinary first c¢lass mail at the
perscnal representative’s address on file with the Tribal Court.

Section 23-6-6. Notice of Appointment.
1. ©Not later than thirty (30} days after appointment, every

personal representative shall give information of the appointment
tc the heirs and devisees of the decedent.

2. The information provided pursuant to this Secticn shall

include: ‘ '

a. The name and address of the perscnal
representative; :

k. An indication that the information is being sent to
persons who have or may have some interest in the estate being
administered; ' '

C. The name and address of the Tribal Court as where

papers relating to the estate are cn file;

d. A statement that the estate is being administered
by the personal representative under this Title of the Code:;

e. An indication of whether the estate is being

administered formally or informally by the Tribal Court; and
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f. - A  statement that recipients are entitled to
information regarding the administration from the personal
" representative and.can petition the Tribal Court in any matter
relating to the -estate, including distribution of assets and
expenses of administration. ' ‘ ‘

3. Information under this Section shall be delivered or
sent by ordinary mail to each of the heirs and devisees whose
address 1s reasonably available tc the personal representative.

4, This Section does not réquire information or nectice to
persons who have been adjudicated in a prior formal probate to
have no interest in the estate.

5. A personal representative may inform other persons of
the appointment by delivery or ordinary first class mail.

6. The personal representative’s failure to give the
information reguired under this Section 1s a breach of duty to the
persons concerned but does not affect the  wvalidity of the
appointment or the personal representative’s powers or other.
duties.

Section 23-6-7. Multiple Representatives. If two or more persons
are appointed jointly as persocnal representatives, unless the will
provides otherwise, the concurrence of all is required on all acts
connected with the administration and distribution of the estate
except when:

1. One of the ©personal representatives receives and
receipts for property due the estate;

2. The concurrence of -all cannot readily be obtained in the
time reasonably available for emergency action necessary *to
preserve the estate; or

3. .One of the personal representative has been delegated to
act for the others,. '

Section 23-6-8. Competing Letters.

1. A person to whom general letters of administration are
issued first has exclusive authority under the letters until the
person’s appointment is terminated or modified.

2. If, through error, general letters of administration are
issued Lo a second personal representative, the first appointed
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representative may recover any property of the estate in the hands
of the subsequent personal representative, but the acts of the
subsequent personal representative done in good faith before
notice of the first letters are not void for want of validity of
appointment.

Section 23-6-9. Bond.

1. No bond is required of a perscnal representative
appointed in informal probate proceeding under this Title, except:

a. Upcn the appointment of & special administrator in
such informal probate proceedings;

b. When a personal representative .is appointed to
administer an estate under a will containing an express
requirement of bond; or

C. When bond is requested under this Section.

2. In formal probate proceedings, the Tribal Court may
reguire a perscnal representative to provide a bond or other
security in an amcunt equivalent to the value cf the estate, except
that bond 1is not required of a personal representative appointed
in formal probate if the will relieves the personal representative
of bond, unless bond is requested under this Section.

3. Any perscn apparently having an interest in the estate,
or any creditor having a claim in excess of five thousand dollars
{$5,000.00), may make a written demand that & personal

representative give bond. The demand must be filed with the Tribal
Court and a copy mailed to the personal representative, if
appointment and qualification have occurred. Upon such demand, a
bond is required unless the Tribal Court determines it is not
necessary. After receiving notice of a demand for bond and until
~the filing of the bond or cessation of the requirement of bond,
the personal representative shall refrain from exercising any
powers of the persconal representative’s office except as necessary
to preserve the estate. Failure of the personal representative to
meet a reguirement of bond by giving suitable bond within thirty
" (30) days after receipt of notice is cause for the representative’s
removal and appointment of a successor personal representative,

4, A surety upon a bond provided under this Section submits
1tself to the jurisdiction of the Tribal Court and irrevocably
appcints the Tribal Ccurt Administrator as 1ts agent upon whom any
papers affecting its liasbility on the bond or undertaking may be
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served. The surety’s liability may be enforced on complaint or on
motion in a pending proceeding and such notice of the complaint or
motion may be served on the Tribal Court Administrator who shall
forthwith mail copies to the persons glVlng the security, if their
addresses are known.

Section 23-6-10. Determination of Qualification.

1. Cn petition of a person who appears toc have an interest
in the estate or motion of such a person in a pending proceeding
under this Title, the Tribal Court may determine the priority or
gqualification of an applicant for appointment as a personal
representative cr c¢f one who previously has been appointed perscnal
representative in a formal probate or informal probate.

2. In addition to any other reguirements of the laws of the
Tribe, a petition or moticon under this Secticn shall describe the
question relating to priority or qualification of the personal
representative which is to be resolved.

3., . If a petition or motion under this Section prececes any
appointment of a personal representative, it shall stay any pending
appointment proceedings as well as any commenced thereafter. If
the petition or motion is filed after appointment, the previously
appointed personal represehtative, after receipt of notice
thereof, shall refrain from exercising any power of administration
except as necessary to preserve the estate or unless the Tribal
Court orders otherwise.

4. After notice to interested persons, including all
perscons 1nterested in the administration of the estate as
successors, any previously appointed personal representative, and
any person having or claiming priority for appointment as personal
representative, the Tribal Court. shall determine who is entitled
to appointment, make a proper appointment and, if appropriate,
terminate any prior appointment found to have been improper.

Section 23-6-11. Duties and Powers.
1. A personal representative is a fiduciary who shall
observe the standards of care applicable to trustees under this

Title.

2. . Except as limited by order of the Trikal Court, a
personal representative has the following duties and powers:
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a. To avoid any conflict of interest between the
personal interests. of the personal representative and the
interests of the estate by always placing the interests of
the estate ahead of such perscnal interests;

b. To take possession and contrecl of all of the
- decedent’s assets subject to the jurisdiction of the Tribal
Court and preserve such assets for the benefit of the estate;

c. To exercise, without notice, hearing, or order of
any court, the same power over the title to property of the
estate that an absolute owner would have, in trust for the
benefit of the creditors and others interested in the estate;

d. To settle and distribute the estate of the decedent
in accordance with the terms of any probated and esffective
will and this Title, and as expeditiously and efficiently as
is consistent with the best interests of the estate;

e. To provide notices tc family members, heirs,
beneficiaries, interested perscns, and the Tribe, as required
or allowed by this Title;

£. To provide notice to creditors and settle any claim
against the estate, collect any debts owed to the estate, and
initiate or defend any suit involving the estate;

q. To use the authority conferred by this Title, the
terms of the will, 1if any, and any corder in proceedings to
which the personal representative 1s party for the best
interests of successors to the estate; and

h. To exercise such other powers granted by the
decedent’s will or by order of the Tribal Court.

3. . The duties and powers of a personal representative
commence upon appointment. The powers of a perscnal representative
relate back in time to give acts by the person appointed which are
beneficial to the estate occurring prior to appointment the same
effect as those occurring thereafter. Prior to appointment, a
person named executer in a will may carry out written instructicns
of the decedent relating to the decedent’s body, funeral, and
burial arrangements. A perscnal representative may ratify and
accept acts on behalf of the estate done by others where the acts
would have been proper for a personal representative.
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4. Unless restricted by' the Tribal Court, a personal
representative in a formal probate has,. without interim orders
approving exercise of a2 power, all powers of ©personal

representatives under this Title, but a personal representative in
a formal probate shall not exercise the power to make any -
distribution of the estate without prior order of the Tribal Court.
Any restriction on the power of a personal representative which
may be ordered by the Tribal Court must be endorsed on the letters
of appointment and, unless so endorsed, is ineffective as to
persons dealing in good faith with the personal representative.

5. A personal representative shall proceed expeditiously
with the settlement and distribution of a decedent’s estate and,
except as otherwise specified or ordered in a formal probate, do
so without. adjudication, order, or direction of the Tribal Court,
but the personal representative may invoke the jurisdiction of the
Tribal Court in accordance with this Title to resolve guestlons
concerning the estate or its administration.

Section 23-6-12. Inventory and Appraisement.

1. Within three (3) months after appointment, a personal

- representative, who 1s not a  successor to another personal

representative who previously discharged the duty, shall prepare
an inventory of property owned by the decedent at the time of
death, listing it with reasonable detail, and indicating as to
each listed item, its falr market value as of the date of the
decedent’s death, and the type and amount of any encumbrance that
may exist with reference to any item.

2. The personal representative may employ a gqualified and
disinterested appraiser to assist in ascertaining the fair market.
value as of the date of the decedent’s death of any asset the value
of which may ke subject to reasonable doubt. Different persons may
be employed to appraise different kinds of assets included in the
estate. The names and addresses of any appraiser shall be indicated
on the inventory with the item or items appraised.

3. The personal representative shall send & copy of the
inventcry to interested persons who request it.

4. The personal representative shall file the orlglnal of
the 1nventory' prepared with the Tribal Court in any informal
probate or formal probate.

5. + If any property not included in the original inventory
comes to the knowledge of a personal represéntative or if the
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perscnal representative learns that the value or description
indicated in the original inventory for any item is erroneous or
misleading, the personal representative shall make a supplementary
inventory or appraisement showing the market value as of the date
of the decedent’s death of the new item or the revised market value
or descriptions, and the appraisers or other data relied upcn, if
any. The personal representative shall furnish copies of the
supplementary information to persons interested 1in the new
information and file it with the Tribal Court if the original
inventory was filed.

Section 23-6-13. Compensation.

1. A personal representative 1is entitled to receive
reasonable compensation for services in an appropriate amount
given the nature and amount of services reguired and size of the
estate. ‘

2. If a will provides for compensation of the. perscnal
representative and there is no contract with the decedent regarding
.compensation, the personal representative may rencunce the
prcvision before qualifying and be entitled to reascnable
compensation. A perscnal representative may also renounce the
right to all or any part of compensation. A written renunciation
of fee may be filed with the Tribal Court.

3. If a perscnal representative or person nominated as a
personal representative defends or prosecutes any proceeding in
good faith, whether successful or not, the personal representative
or nominee 1is entitled to receive from the estate necessary
expenses and disbursements including reasonable attorneys’ fees
incurred,

Section 23-6-14. Restraining Representative.

. 1. Cn petition of a person who appears to have an interest
in the estate or motion of such a perscn in a pending proceeding
under this Title, the Tribal Court may, by tempcrary order,
restrain a personal representative from performing specified acts
of administration, disbursement, or distribution, or exercise of
any powers or discharge of any duties of the personal
representative’s office, or make any other order to secure proper
performance of the personal representative’s duty, if it appears
to the Tribal Court that the perscnal representative otherwise may
take some action which would jeopardize unreasonably the interest
of ‘the applicant or of some other interested person. -

XXII-54

e

TN

Rt



2. Persons with whom the personal representative may
transact business may be made parties to a proceeding under this
Section. :

3. Upon the filing ¢f a petition or motion under this
Section, the matter shall be set for hearing within ten (10) days
unless the parties otherwise agree.

Section 23-6-15. Persons Dealing with Personal Administrator.

1. A person who in good faith who either assists a personal
representative or deals with the personal representative for value
is protected as 1f the personal representative properly exercised
the personal representative’s power.

2. The fact that a person knowingly deals with a personal
representative does not alone require the perscn to inguiré into
the existence of a power or the propriety of its exercise.

3. Except for restrictions on powers of personal
representatives endorsed on letters issued by the Tribal Court, no
provision in any will or order of court purporting to limit the
power of a personal representative is effective except as to
persons with actual knowledge thereof.

4. A person 1is not bound to see to the proper application

of estate assets paid or delivered to a personal representative.

5. The protectiocns under this Section extend to instances
in which some procedural irregularity or Jjurisdictional defect
occurred in proceedings leading to the 1issuance of letters,

‘including a case in which the alleged decedent is found to be

alive.
Sectioﬁ 23-6-16. Liability of Representative.

1. If the exercise of power concerning the estate is
improper, a personal representative 1is liable to interested
persons for damage or loss resulting from kreach of the
representative’s fiduciary duty to the same extent as a trustee of
an express trust. '

2. Unless otherwise provided in the contract, a perscnal
representative is not individually 1liable on a contract properly
entered into 1n a fiduciary «capacity in the course of
administration cf the estate unless the personal representative

KXII-55



fails to rewveal tThe representative capaciﬁy and identify the estate
in the contract.

3. A personal representative 1is individually liable for
obligations arising from ownership or control of the estate or for
Lorts committed in the course of administration of the estate only
if perscnally at fault.

4. Claims based on contracts entered into by a personal
representative in a fiduciary capacity, on obligations arising
from ownership or control of the estate or on torts committed in
the course of estate administration may be asserted against the
estate by proceeding against the perscnal representative in a
fiduciary capacity, whether or not the personal representative is
individually liable therefor.

5. Issues of liability as between the estate and the
personal representative individually may be determined in a
proceeding for accounting, surcharge, indemnification, or other
appropriate proceeding.

Section 23-6-17. Removal of Representative.

1. On petiticn of a person who appears to have an interest
in the estate or motion of such a person in a pending proceeding
under this Title, the Tribal Court may remove a personal

representative for cause at any time.

2. Cause for removal of a personal representative exists

when:
a. Removal woculd be in the best interests of the
estate;
b. It is shown that a perscnal representative or the

person seeking the personal representative’s appointment
~intentionally misrepresented material facts in the
proceedings leading to the appointment;

c. The perscnal representative has disregarded an
crder of the Tribal Court;

d. The personal representative has become incapable of
discharging the duties of the office;

e. The personal representative has mismanaged the
estate; or
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£. The personal representative has falled Lo perform
any duty pertalnlng to the office.

3. Except as otherwise crdered by the Tribal Court, after
a personal representative receives notice of removal proceedings,
the persocnal representative shall not act except to account, to
correct maladministration, or preserve the estate. If removal is

ordered, the Tribal Court shall alsc direct by order the

dispcsition of the assets remaining in the name of, or under the
control of, the perscnal representative being remcved.

4. Upon filing of a petition or motion under this Sectlon,
the Tribal Court shall fix a time and place for hearing.

Section 23-6-18. Termination of Appointment.

1. The appointment of a personal representative terminates
upon the occcurrence of any of the following:

a. The death of the personal representative;

b. The filing by the personal representative of a
written resignation with the Tribal Court, provided:

i.  The perscnal representative has given at least -
fifteen (15) days written notice to the persocns known to
be interested in the estate; and

ii. The resignation shall not be effective unless

“and until the appointment and qualification of a

successor personal representative along with delivery of
the assets to such successor;

c. Removal as provided in this Chapter;

d. Automatically one (1) year after the f£iling cf a
closing statement; or

e, Automatically upon the entry of an order closing
the estate.
2. Termination of a personal representative ends the right

and power pertaining to the office of perscnal representative as
conferred by this Title or. any will, except that a personal
representative, at any time prior to distribution or until
restrained or enjoined by order of the Tribal Court, may perform
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acts necessary to protect the estate and may deliver the assets to
a successor representative.

3. Termination of a personal representative does not
discharge a personal representative from liability for
transactions or omissions occurring before terminaticn, or relieve
the personal representativé of the duty to preserve assets subject
to the personal representative’s control, to account therefor and
to deliver the assets.

4, Termination of a personal representative dces not affect
the - jurisdiction of the Tribal Court over the personal

representative, but terminates the perscnal representative’s

authority to represent the estate in any pending or future
proceeding.

_CHAPTER 7
CREDITORS’ CLATMS

Section 23-7-1. Notice to Creditors.

1. Unless nctice has already been given under this Section,
upon appointment, a personal representative shall notify creditors
of the estate by:

a. Giving written notice by mail or other delivery to
known creditors, notifying such creditors Lo present their
claim within sixty (60) days after the mailing or delivery of
the notice or be forever barred; and

b. Publishing a notice once a week for three (3)
successive weeks in a newspaper of general circulation in the
service area of the Tribe where the decedent resided or, if
the decedent resided outside the territory of the Tribe, the
leccal jurisdiction where the decedent resided, notifying

. creditors to present their claims within four (4) months after
the date of the first publication of the notice or be forever
barred.

2. The notices provided in this Section shall state the
appointment and &ddress of the. perscnal representative.

3. A personal representative is not liabkle to & creditor or

to a zuccessor of the decedent for giving or failing to give notice
under this Section.
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(‘\ Section 23-7-2. Manner of Presentation of Claims.

1. A claimant may make a claim against a decedent’s estate
by delivering or mailing to the personal representative a written
‘statement of the claim or, if formal probate is pending in the
Tribal Court, may file a written statement of the claim with the
Tribal Court. The claim is deemed presented on the first to cccur
of either receipt of the written statement of claim by the personal
representative cor-the filing of the claim with the Tribal Court.

2. A written statement of a claim shall state:
a; ~ The bésis of ﬁhé claim;
b. Thé name and addreSS of the claimant;
¢. - The amount claimed; |
d. If the claim i1s not yet due,_thé date when it will

become due;

e. If the claim is contingent or unliguidated, the
" nature of the uncertainty;

f. If the claim is secured, the security.

3. Failure to describe correctly a claim or any security,
uncertainty, or due date of a claim does not, by itself, invalidate
the presentation made.

.Section 23-7-3. Classification of Claims.

1. If the applicable assets of the estate are insufficient

to pay all claims in full, the perscnal representative shall make

payment in the following order of priority:

2. Wages due employees of the decedent £for labor
performed preceding the death of the decedent:

. Payments due non-employee iﬁdividuals for labor
performed preceding the death of decedent;

. Debts, other than taxes, due the Tribe;

d. Reasonable funeral expenses, including a reascnable
amount for the cost of a monument;
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e, Cests and expenses of administration;

f. Reasonable and necessary medical and hospital
expenses of the last illness of the decedent, including
compensation of persons attending the decedent;

qg. Debts and..taxes with preference under the federal
laws of the United States;

h. Taxes due the Tribe;
1. Debts with preference under the laws of the Tribe;
J. Debts and taxes with preference under laws of

another foreign jurisdiction; and
k. All other claims.

2. No preference shall be given in the payment of any claim
over any other claim of the same class, and a claim due and payable
shall not be entitled to a preference over claims not due.

Section 23-7-4. Allowance of Claims.

1. If a claim is presented in the manner described in this
Chapter within the time limit  prescribed, the personal
representative may mail a notice to any claimant stating that the
claim has been allowed or disallowed, in whole or in part.

2. After allowing or disallowing a claim, the personal
representative may change the allowance or disallowance in
accordance with thé following:

a. The personal representative may, prior to payment,
change an allowance to a disallowance in whole or in part,
but not after allowance by Tribal Court Jjudgment or order
directing payment of the claim;

b. The perscnal representatlve may change a
dlsallowance to an allowance, in wheole or in part, but not
after the time for the claimant to commence & proceeding to
obtain payment on the disallowance has run; and

C. The personal representative shall notify a claimant
of any change to allowance or diszsallowance.
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3. Every claim which is disallowed in whole or in part by
the personal representative is barred so far as not allowed unless
the claimant commences a proceeding for allowance in the Tribal
Court against the personal representative not later than sixty
(60) days after the mailing of the notice of disallowance or
partial allowance. Such precceeding commenced more than sixty (60)
days after the personal representative has provided the claimant
notice of disallowance or partial allowance is barred. However,
the personal - representative may consent to an extension of such
sixty (60) day period in the case of a claim which is not presently
due or which is contingent or unliquidated and the Tribal Court,
on motion or petition, may order an extension of the period tc
aveid injustice, but in no event shall any extension run bkeyond
the applicable statute of limitations. ‘

Section 23-7-5. Payment of Claims.

1. Upon the expiration of the time limitations provided in
this Chapter for the presentation of claims, the perscnal
representative shall proceed to pay the claims allowed against the
estate in the order of prlorlty set forth in this Chapter, after

making provision for:

a. Home, spouse, and family allowances permltted under
this Title;

b. Claims already presented that have not vyet been
allowed or whose allowance has been appealed; and

C. Unbarred claims that' may vet be presented,
1nclud1ng costs and expenses cof administratiocn.

2. The persconal representative at any time may pay any just
claim that has not been barred, with or without formal
presentation, but is personally liable to any other claimant whose
claim is allowed and who is injured by its payment if:

a. FPayment was made before the expiration of the time
limit for presentation of claims; or

b. Payment was made, due tc negligence or willful
fault of the personal representative, in such manner as to

deprive the injured claimant of priority.

Section 23-7-6. Secured Claims. Payment of a secured claim is upon
the basis of the amount allowed 1f the creditor surrenders the

XXIII-61



security; otherwise payment 1is upon the basis of one of the
following:

1. If the crediter exhausts the security before receiving
payment, upon the amount of the claim allowed less the fair value
of the security; or

2. If the creditor dces not have the right to exhaust the
security or has not done so, upon the amount of the claim allowed
less the value cof the security.

Section 23-7-7. Claims Not Due.

1. If a claim which will kecome due at a future time or a
contingent or unliquidated claim becomes due or certain before the
distribution of the estate, and if the claim has been allowed or
established by & proceeding, it is paid in the same manner as
presently due and absolute claims of the same class.

2. - In other cases the personal representative or, on
petition of the personal representative or the claimant in a
special proceeding for the purpose, the Tribal Court may provide
for payment as follows:

a. If the claimant consents, the claimant may be paid
the present or agreed value of the «c¢laim, taking any
uncertainty intc account; or

k. Arrangement for future payment, or possgible
payment, on the happening cof the contingency.

Section 23-7-8. Offset of Counterclaims.

1. In allowing a clalm, the personal representative may
deduct any counterclaim which the estate has against the claimant.

2. In determining a claim against an estate, the Tribal
Court shall reduce the amount allowed by the amount of any
counterclaims and, if the counterclaims exceed the claim, render
a judgment against the claimant in the amount of the excess.

3. A counterclaim, liguidated or unliquidated, may arise
from a transaction other than that upon which the claim is based.
A counterclaim may give rise to relief exceeding in amount or
different in kind from that sought in the claim.
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Section 23-7-9. Execution Prohibited.

1. No execution may issue upon nor may any levy be made
against any property of the estate under any judgment against a
decedent or a personal representative.

2. This 'Section shall nct be construed to prevent the
enforcement of mortgages, pledges, or iiens upon real or personal
property in an appropriate proceeding commenced prlor tc the death
of the decedent.

Section 23-~7-10. Compromise of Claims. When a claim against the
estate has been presented in @ any manner, the personal
representative may, if it appears for the best interest of the
estate, compromise the claim, whether due or not due, absclute or
contingent, liguidated or unliquidated.

Section 23-7-11. Encumbered Assets.

1. If any assets of the estate are encumbered by mortgage,
pledge, lien, or other security interest, . the personal
representative may pay the encumbrance or any part thereof, renew
or extend any obligation secured by the encumbrance or convey or
transfer the assets to the creditor in satisfaction of 'the lien,
in whole or in part, whether or not the holder of the encumbrance
has presented a claim, if it appears to be for the best interest
of the estate,

2. Payment of an encumbrance does not increase the share of
the distributee entitled to the encumbered assets unless the
distributee is entitled to have the encumbrance paid from the
estate.

Section 23—7—12. Period of Limitations on Claims.

1. All claims against a decedent’s estate which arose
before the death of the decedent, incliuding claims of the Tribe,
whether due or to become due, absolute or contingent, liquidated
or unliguidated, founded on contract, tort, or other legal basis,
if not barred earlier by another statute of limitations or time
limit for making a claim, are barred against the estate, the
perscnal representative, and the heirs and devisees of the
decedent, unless presented within the earlier of the following:

a. One (1) year after the decedent’s death; or
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b. The time provided in this Chapter for creditors who
are given notice.

2. All claims against a decedent’s estate which arise at or
after the death of the decedent, including claims of the Tribe,
whether due or to become due, absolute cr contingent, liquidated
or unliguidated, founded on contract, tort, or other legal basis,
are barred against the estate, the personal representative, and
the heirs and devisees of the decedent, unless presented as
follows:

a. A claim based on a contract with the personal
representative, within four (4) menths after performance by
the personal representative is due; or

k. Any other claim, within one {1} year after the
decedent’ s death.

] 3. A claim, other than a claim of the Tribe, which is barred
by the statute of limitations or other time limit for making a
claim 1in the Jjurisdiction of the decedent’s domicile or the
jurisdiction where the c¢laim arose is barred.

4. Nothing in this Section affects or prevents collection
cf compensation for services rendered and reimbursement for
expenses advanced by the personal representative or by the attorney
or accountant for the personal representative of the estate.

Section 23-7-13. Effect of Statute of Limitations.

1. Neo claim barred by a statute of limitations at the time
0f the decedent’s death may be allowed or paid.

2. The running of a statute ¢f limitations measured from an
event other than death or the giving of notice to crediters is
suspended for four (4} months after the decedent’s death, but
resumes thereafter as to claims not otherwise barred.

3. For purposes o¢f a statute of limitations, the

presentation of a claim pursuant tc this Chapter is equivalent to
commencement of a proceeding on the claim.
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CHAPTER 8
DISTRIBUTIONS

Section 23-8-1. Distributions Generally.

1. Unless a contrary intention is indicated by the will,
the distriputable . assets of a decedent’s estate shall be
distributed to the extent possible through application of the
following rules:

a. A specific devisee is entitled to distribution of
the thing devised to the devisee, and a spouse or child who
has selected particular assets of an estate. as provided in

" this Title shall receive the items selected;

b. Any home, spouse, or family allowance or devise of
a stated sum of money may be satisfied with some other
property of the estate provided:

i. The person entitled tc the payment has not
demanded payment in cash;

ii. The other property distributed is wvalued at
fair market value as of the date of its distribution;
and ' '

iii. No residuary devisee has requested that the
asset in question remain a part of the residue of the
estate; and

c. The residuary estate shall be distributed in any
equitable manner.

2. After the probable charges against the estate are known,
the personal representative may mail or deliver a proposal for
distribution to all persons who have a right to object to the
proposed distribution. The right of any distributee to object to
the proposed distributicon on the basis of the kind or value of
asset the distributee is to receive, 1f not waived earlier in
writing, terminates if the distributee fails to cbject in writing
received by the personal representative within thirty (30) days

‘after the mailing or delivery of the proposal.

Section 23-8-2. Distributions to Protected Persons. Unless an
express provision of the will provides for the manner of =z
distribution tc a protected person, distributions tec protected
persons shall be made in accordance with the following:

XXIII-65



1. If the personal representative knows that a guardian of
the estate or conservator has been appointed or that a proceeding
for appointment cf-a guardian of the estate or conservator is
pending, the personal representative is authorized to distribute
only to the guardian cf the estate or conservator;

2. If the heir or devisee is.a minor without a guardian of
the estate or conservator, the personal representative may:

a. Distribute to a perscon who has the care and custody
of the minor and with whom the minor resides, including a
general guardian;

b. Deposit any money in a United States insured bank
account for the benefit of the minor subject to withdrawal
cnly upon the order of the Tribal Court or upon the minor’s
attaining the age of majority; or

C. Request the Tribal Court appoint a guardian of the

estate or conservator for the minor and distribute to such .

appointed guardian or conservatcr to hold on behalf of the
minor until the minor attains the age of majority;

3. If the heir or devisee is incapacitated without a
guardian of the estate or conservator, the persocnal representative
may:

a. Distribute to an attorney in fact who has authority
under a power of attorney to receive property for the person;

k. Distribute to the spouse, parent, or other close
relative with whom the person resides; or

c. Request the Tribal Ccurt appoint a guardian of the
estate or conservator for the person and distribute to such
appointed guardian or conservator to hold on behalf of the
perscn until otherwise ordered by the Tribal Court;

4. Persons receiving money or property for a protected
person are cobligated to apply the money or property to the support
cf that person, but may not pay themselves except by way of
reimbursement for out-of-pocket expenses for goods and services
necessary for the support of the protected person; and
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5. The personal representative is not responsible for the
proper application of money or property distributed pursuant to.
this Section.

Section 23-8~3. Distribution to Trustee.

1. Before distributing to -a trustee, the personal
representative may reguire that the trust be registered, if the
jurisdiction in which the trust is to be administered provides for
registration, and that the trustee inform the beneficiaries.

2. If the trust instrument dces nct excuse the trustee from
giving bond, the personal representative may petition the Tribal
Court to require that the trustee post bond 1f the personal
representative reasonably - believes that distribution might
jecpardize the interests of persons who are not able to protect
themselves, and the trustee may withhold distribution until the
Tribal Court has acted. '

3. No inference of negligence on the part of the personal

representative shall be drawn from the fallure to exercise the

authority conferred by this Section.
Section 23-8-4. Partition.

1. When two (2) or mere heirs cr devisees are entitled to
distribution of undivided interests in 'any real or personal
property of the estate, the personal representative Or cne or more
of the heirs or devisees may petition the Tribal Court prior to
the closing of the estate, tc make partition.

Z2. After notice to the interested heirs or devisees of a
petition under this Section, the Tribal Court shall partition the
property. The Tribal Court may direct the perscnal representative
to sell any property which cannot be partitioned without prejudice
to the owners and which cannot conveniently be allotted to any one
party.

Section 23-8-5. Agreements Among Successors.

1. Subject to the - rights of creditors and taxing
authorities, competent heirs or devisees may agree among
themselves to alter the interests, shares, or amounts to which
they are entitled under the will of the decedent or under the laws
of intestacy in any way that they provide in a written contract
executed by all who are affected by its provisions.

XXI-67



2. L perscnal representative shall abide by the terms of an
agreement made pursuant to this Section subject to the cbligation
to pay creditors, to pay all taxes and costs of administration,
and to carry out the responsibilities of the office for the benefit
of any heirs or devisees of the decedent who are not parties.

3. Nothing in this Section.relieves trustees of any duties
owed to beneficiaries of trusts.

Section 23-8-6. Evidence of Distribution.

1. When a distribution of real or personal property is made,
the personal representative shall execute an instrument or deed of
distribution assigning, transferring, or releasing the assets to
the distributee as evidence of the distributee’s title to the
property. ' '

2. Proof that a distributee has received an instrument or
deed of distribution of property or payment in distribution from
a personal representative is conclusive evidence that the
distributee has succeeded to the interest of the estate in the
distributed property as against all perscns Interested in the
estate, excepl that the perscnal representative may recover the
property or its value if the distribution was improper. :

Section 23-8-7. Administration in Multiple Jurisdictions.

1. ‘ARll. assets o¢f estates Dbeing administered in the
jurisdiction of the Tribe are subject to all claims, allowances,
and charges existing or established against the personal
representative wherever appointed.

2. Digstribution of the estate cf a decedent who was not a
resident in the territory of the Tribe being administered by a
personal representative appointed under the laws of the Tribe shall
be made in acccordance with this Title. However, the estate of such
a decedent may, 1f there is a personal representative of the
decedent’s domicile willing to receive it, be distributed Lo the
domiciliary personal representative for the benefit of the
successors of the decedent unless:

a. The decedent’s will, if any, o¢r applicable choice
of law rules provides that the successors are identified
pursuant to the laws of the Tribe without reference to the
law of the decedent’s domicile; '
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b. The personal representative appecinted under this
Title, after reasonable inguiry, is unaware of the existence
or identity of a domiciliary personal representative; or

c. The Tribal Court orders otherwise in ~a closing
order issued pursuant to this Title. ’

Section 23-8-8. Successors’ Rights If No Administration.

1. In the absence of administration, heirs and devisees are
entitled to the estate in accordance with the terms of a probated
will or the laws of intestate succession.

2. Devisees may establish title by the probated will to
devised property.

3. Persons entitled to property by homestead allowance,
exemption or intestacy may establish title thereto by proof of the
decedent’s ownership, death, and their relationship to the
decedent. ' '

4.  Successors take subject to &all charges incident to
administration, including the claims cof creditors and allowances
of surviving spouse and dependent children, and subject to the
rights of others resulting from abatement, retainer, advancement,
and ademption. :

Section 23-8-9. Improper Distribution. Unless the distribution or
payment no longer can be guesticned because of adjudication,
estoppel, or limitaticn, a distributee of property improperly
distributed or paid, or a claimant who was improperly paid, is
iiable to return the property improperly received and its income
since distributicn if the distributee or claimant has the property.
If the distributeée or claimant does not have the property, the
distributee or claimant is liable to return the wvalue as of the
date of disposition of the property improperly received and income
and gain on the property. '

Section 23-8-10. Purchasers Protected. If property distributed or
a security interest therein is acquired for value by a purchaser
from or lender to a distributee who has received an instrument or
deed of distribution from the personal representative, the
purchaser or lender takes title free cof rights of any interested
person in the estate and incurs no perscnal liability to the
estate, or to any interested person. A purchaser or lender need
not inquire whether a personal representative acted properly in
making the distributicn, even i1f the personal representative and
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the distributee are the same person, or whether the authority of
the personal representative had terminated before the
distribution.

Section 23-8-11. Property Discovered after Closure. An estate may
be reopened whenever necessary to dispose of a decedent’s property
discovered after the decedent’s estate has been closed. The
property shall be distributed as thcough known at the time of
distribution of the estate.

Section 23-8-12. Decedent Still Alive.
1. If an alleged decedent is not dead, the alleged decedent

may recover estate assets in the hands of the personal
representative,.

2. In addition tc any remedies available to the alleged:

decedent by reascn ¢f any fraud or intentional wrongdoing, the
alleged decedent may recover any estate or its proceeds from
distributees that is in their hands, or the value of distributions
received by them, to the extent that any recovery from distributees
is equitable in view of all cf the circumstances.

CHAPTER 9
SUMMARY PROBATE

Section 23-9-1. Definitiomns. In addition to the definitions in
Chapter 1 of this Title, unless the context requires otherwise or
another definition is provided for a particular sectien, in this
Chapter: o

1. “Transferee” means a perscon to whom payment, delivery,
or transfer of property is made under this Chapter.

2. “Transferred property” means property that is paid,
delivered, or transferred pursuant to an affidavit or declaration
executed pursuant to this Chapter.

3. “Unsecured debts” includes, but is not limited to, a
decedent’s funeral expenses, . expenses of a decedent’s last
illiness, and wage claims.

Section 23-9-2. Summary Probate Authorized.

1. If the gross wvalue c¢f the decedent’s real and personal
property, excluding the property described in this Section,

- XXI-70



wherever located, does not exceed 5250,000, as adjusted by the Law
and Justice Committee pursuant to this Chapter, and if thirty (30)
days have elapsed since the death of the decedent, the successor
of the decedent may, without procuring letters of administration
or awaiting probate of the estate or providing formal notice to
creditors, do any of the following with respect to one or more
particular items of property:

: a. Ccllect any particular item of property that is
money due the decedent; o §

b. Receive any particular item of property that is
tangible personal property of the decedent; and

c. Have any particular item of property that is
evidence of a debt, obligation, interest, right, security, or
chose in action belonging to the decedent +transferred,
whether or not secured by a lien on real property.

2. For the purposes of this Section, the following property
shall not be included in calculating the gross wvalue of the
decedent’s estate: :

a. Any property or interest or lien thereon that, at
the time of the decedent’s death, was held by the decedent as
a joint tenant with rights of survivorship, or in which the
decedent had a life or other interest terminable upon the
decedent’s death, or that was held by the decedent and passed
to the decedent’s surviving spouse pursuant to this Title;

b. A multiple-party account to which the decedent was

a party at the time of the decedent’s death to the extent

that the sums on deposit belong after the death of the
~decedent to a surviving party, payee, or beneficiary;

c. Amounts from an employee benefit or retirement .
plan, annuity, or life insurance payable after the death of
the decedent to a surviving party, payee, or beneficiary;

d. Any vehicle registered in the name of the decedent;

e. Any manufactured home, mcbile home, commercial
coach, truck camper, or floating home registered in the name
of the decedent;

L. Anvy amounts due to the decedent for services in the
armed forces of a nation state; and
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g. The amount of wages, salary, or other compensation,

including compensation for unused vacation or sick leave,

" owing to the decedent for personal services from any
employment. -

3. The procedﬁre provided by this Chapter may be used only
if one of the following requirements is satisfied:

a. No proceeding for the administration of the
decedent’s estate 1is pending or has been conducted in any
court having jurisdiction; or

b. The decedent’s perscnal representative, if any,
consents in writing te the payment, transfer, or delivery of
the property described in the affidavit c¢r declaration
pursuant to this Chapter.

Section 23-9-3. Collection by Affidavit.

1. -To collect money; to receive tangible personal property;
or to have evidences of a debt, obligation, interest, right,
security, or chose in action transferred under this Chapter, an
affidavit or a declaration under penalty of perjury shall be
furnished to the heclder of the decedent’s property stating all of
the following:

a. The decedent’s name;
b. The date and place of the decedent’s death;
c. That at least thirty (30) days have elapsed since

the death of the decedent, as shown in a certified copy of
the decedent’s death certificate attached to the affidavit or

declaration;
d. Either of the following} as appropriate:
i. That no proceeding for the administration of

the decedent’s estate is pending or has been conducted
in any. court having jurisdicticn; or

ii. That the .decedent’s personal representative,
if any, has consented in writing to the payment,
transfer, or delivery to the affiant or declarant of the
property described in the affidavit or declaration;:
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e. That the current grocss fair market wvalue of the
decedent’s real and personal property, excluding the property
described in this Chapter, does not exceed the maximum value
permitted for small probate under this Chapter;

t. A description cf the property of the decedent that
is to be paid, transferred, or delivered to the affiant or
declarant;

g. The name of the successor of the decedent to the
described property;

n. Either of the following, as appropriate:

i. That the affiant or declarant is the successor
of the decedent to the decedent’s interest 1in the
described property; or : )

ii. That the affiant or declarant is a person
authorized under this Section to act on behalf of the
successor of the decedent with respect to the decedent’s
interest 1in the described property;

i. That nc other person has a supericr right to the
interest of the decedent in the described property; and

J. That the affiant or declarant reguests that the
described property be paid, delivered, or transferred to the
affiant or declarant.

2. Where more than one person executes the affidavit or
declaration under this Section, the statements required by this
Section shall be modified as appropriate to reflect that fact.

3. A certified copy of the decedent’s death certificate
shall be attached to the affidavit or declaration.

4. If the decedent’s personal representative has consented
to the payment, transfer, or delivery of the described property to
the affiant or declarant, a copy of the consent and of the personal
representative’s letters shall be attached to the affidavit or
declaration.

5. If the decedent had evidence of ownership of the property
described in the affidavit or declaration and the holder of the
property would have had the right to require presentation of the
evidence of ownership before the duty of the holder to. pay,
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deliver, or transfer the property tc the decedent would have
arisen, the evidence of ownership, if available, shall be presented
with the affidavit or declaration to the holder of the decedent’s
property. If the evidence of ownership is not. presented to the
holder pursuant to this subsection, the holder may require, as a
condition for the payment, delivery, or transfer of the property,
that the perscn presenting the affidavit or declaration either:

2. Provide the holder with a bond or undertaking in a
reasonable amount determined by the holder to be sufficient
to indemnify the holder against all liability, claims,
deﬁands, loss, damages, costs, and expenses that the holder
may incur or suffer by reason of the payment, delivery, or
transfer cf the property; or

b. Enter into an agreement satisfactery to the holder

concerning the duty of the person presenting the affidavit or

declaration to indemnify the holder.

6. If the estate of the decedent includes any real property,
the affidavit or declaration shall be accompanied by an inventory
and appraisal of the real property.

7. For the purposes of this Section, the following persons
are authorized to act on behalf of the successor of the decedent
with respect to the decedent’s interest in the described property:

a. The guardian or conservator of the successcr, and
without authorization or approval of the court in which the
guardianship or conservatorship proceeding is pending;

b. The trustee of a trust in which the successor is a
beneficiary, and without the need tc obtain approval of the

court in which any proceeding on the trust may be pending;

. The personal representative appointed by a court
with jurisdiction for a deceased successor;

d. A custodian authorized under the decedent’s will to
recelve a devise to the successor who is a minor until such

time as the custodianship terminates; or

e. An attorney in fact authorized under a durable
poewer cof attorney of the successor.

Section 23-9-4. Identification.
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1. Reasonable procf of the identity of each person

executing an affidavit or declaration under this Chapter shall be

- provided to the holder of the decedent’s property.

2. Reasonable precof of identity is prdvided for the
purposes of this Section if: '

a. The person executing the affidavit or declaraticn
is perscnally known to the holder and the person executes the
affidavit or declaration in the presence of the holder;

b. The person executing the affidavit or declaration
presents one of the following issued by the Tribe or a foreign
government with authority that is current or was issued during
the preceding five (5) years and contains a photograph and
description of the person named on it, is signed by the
person, and bears a serial or cther identifying number:

i. Enrollment card;

ii. Identificaticn card;
iii. Driver"s license; or
iv. Passpoft; or

c. A notary public’s certificate of acknowledgment
identifies the person executing the affidavit or declaration.

3. Unless the affidavit or declaration contains & notary
public’s certificate of acknowledgment of the identity of the
perscn, the holder shall note on the affidavit or declaration
either that the perscn executing the affidavit or declaration is
perscnally known or a description of thée identification provided
by the perscon executing the affidavit or declaration.

Section 23-9-5. Effect of Affidavit.
1. If the requirements of this Chapter are satisfied:
. a. The person or persons executing the affidavit or
declaration as successor of the decedent are entitled to have
the property described in the affidavit or declaration paid,

delivered, or transferred to them; and

b. As appropriate, the person with authority shall
change, or cause to be changed, the registered ownership on
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any applicable books or records from the decedent to the
person or persons executing the affidavit or declaration as
successor of the decedent.

2. If the hclder of the decedent’s property refuses to pay,
deliver, or transfer any personal preperty or evidence therecf to
the successor of the decedent or change registered ownership of
property within a reasonable time, the successor may recover the
property or compel 1ts payment, delivery, or transfer or change in
registered ownership in an action brought for that purpose against
the heolder of the property. TIf an action is brought against . the
holder under this Section, the court shall award reasonable
attorney’'s fees tc the person or persons bringing the action if
the court finds that the holder of the decedent’s property acted
unreasonably in refusing tc pay, -deliver, or transfer the property
to them cr change registered ownership as required by this Section.

3. If the requirements of this Chapter are satisfied,
receipt by the holder of the decedent’s property of the affidavit
or declaration constitutes sufficient acquittance for the payment
of money, delivery of property, or changing registered ownership
of property pursuant to this Section and releases and discharges
the holder with respeci to the money or property to the same extent
as 1f the person dealt with a perscnal representative of the
decedent. The holder may rely in good faith on the statements 1in
the affidavit or declaration and has no duty to inguire into the
truth cf any statement in the affidavit or declaration.

Section 23-9-6. Liability of Transferee.

1. A transferee 1s personally liable for the unsecured
debts of the decedent and any such debt may ke enforced against
the transferee in the same manner as it cculd have been enforced
against the decedent if the decedent had not died, except that an
estate having an appralised value which does not exceed $100,00C,
as adjusted by the Law and Justice Committee pursuant tc this
Chapter, and which is to be inherited, through the rules of
intestacy or by devise, by a surviving spouse and/or minor children
of the decesased shall be exempt from the claims of all general
creditors.

2. A transferee is personally liable .to any person having
a superior right by testate or intestate successicn from the
decedent. If the decedent’s personal representative determines
that another person has a superior right to the property by testate
or intestate succession from the decedent, the personal
representative may request that the transferred property be

XXII-76



(\/

restored to the estate. If the transferred properfy is restored to
the estate upon request or voluntarily for administration of the
estate, the transferee 1s not perscnally liable under this

- subsection.

3. If proceedings for the administration of the decedent’s
estate are commenced, a transferee is personally liable tc the
estate for a share of the decedent’s unsecured debts.-

4. The personal liability of a transferee -under this
Section shall not exceed the fair market value of the transferred
property at the time the affidavit or declaration 1s presented
under this Chapter, less the amount of any liens and encumbrances
on the transferred property at that time, and less the amount of
any payment made for unsecured debts. If the liability is to a
person with a supericr right by testate or intestate succession,
the .perscnal liability of a transferee shall alsco include any
income received by the transferee from the property if that income

. would have accrued to the estate had the property not been

transferred to the transferee.
Section 23-9-7. Subsequent Proceedings.

1. Payment, delivery, cor transfer of 2 decedent’s property
pursuant to this Chapter does not preclude later proceedings for
administration of the decedent’s estate.

2. If proceedings for the administration of a decedent’s.
estate are commenced, a transferee may voluntarily return
transferred property to the decedent’s estate for administration.

‘SBection 23-9-8. Fraudulent Affidavit.

1. In addition to any other liability the perscn has under
this Chapter or.other law of the Tribe, if a person fraudulently
secures the payment, delivery, or transfer of the decedent’s
property under this Chapter, the person is liable for restitution
to any person having a superior right by testate or intestate
succession or the decedent’s estate for an amount three {3} times
the fair market wvalue of the property.

2. For the purposes of this Section, the “fair market value
of the property” is the fair market wvalue of the property paid,

. delivered, or transferred to the person liable under this Section

valued as of the time the person liable presented the affidavit or
declaration tc the holder of the decedent’s property, less .any
liens ‘and encumbrances on the property at that time.
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3. An action to impose liability under this Section shall
be commenced nc later than three (3) years after the affidavit or
declaration is presented to the holder of the decedent’s property
or three {3) years after the discovery of the fraud, whichever is
later, and shall not be not tolled for any reason.

Section 23-9-9. Adjustment of Dollar BAmounts.

1. On April 1 every three (3) years after enactment of this
Tltle or any amendment thereof, the dollar amounts specified in
this Chapter in effect immediately before that .date shall be
reviewed and, if required, increased as provided in this Section.

2. ~ The Law and Justice Committee shall determine the amount
of any increase based on the change in the United States city
average of the “Consumer Price Index for All Urban Consumers,” as
published by the United States Bureau of Labor Statistics, from
the December iImmediately preceding the adjustment, with each
'adjusted amount rounded tc the nearest twenty-five dollars ($25)
The Law and Justice Committee shall not decrease any dollar amount
less than the amount in effect at the time of review.

3. Adjustments made under this Section do not apply when
the decedent’s death preceded the date of adjustment.
CHAPTER 10
INFORMAL PROBATE

Section 23-10-1. Informal Prcocbate Authorized.

1. A decedent’s estate may be probated without formal
probate if the requirements of this Chapter are met.

2. Informal probate is not available and an application for
informal probate shall be denied if:

a. The application indicates that a personal
representative who has not resigned has been appointed in any
Jurisdiction;

b. If it appears that the will in the zpplication or
another will of the decedent has been the subject of a
previous probate order;
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c. If the application relates to one or more of a known
series of wills or other testamentary instruments the latest
of which does not expressly revoke the earlier, except that
a series consisting of a will with its codicils may be
infcrmally probated; or '

d. Other reguirements of this Chapter have not been
met.

3. No hearing with the Tribal Court is required for informal
procbate except as expressly required in this Title or 1f the Tribal
Court otherwise determines a hearing is necessary to resolve a
matter related to the probate or administration of the estate.

Section 23-10-2, Who May File. Informal prcbate may be made only
by applicaticn of one of the following: :

1. The surviving spouse of the decedent;

2. An adult child, parent, or sibling of the decedent;
3. A person who 15 an heir of the decedent;
4, a person nominated as a personal representative by the

decedent’s will or pursuant to a power of appointment conferred by
the will;

5. If no person 1is qualified and willing to serve as
personal representative under this Section, in its sole
discretion, the Department of Human Services.

Section 23-10-3. Application.

1. Applications for informal probate shall be filed with
the Tribal Court and include the following:

a. A statement of the gualifications of the applicant
under this Chapter tc apply for informal probate;

b. The name and date of death of the decedent, whether
the decedent was a member of the Tribe, the decedent’s age,
the location of the decedent’s domiclle at the time of death,
the names and addresses of the spouse, children, heirs, and
devisees, and the ages of any who are minors, as far as each
is known or ascertainable with reasonable diligence by the
applicant; '
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C. If the decedent was not a member of the Tribe
domiciled in the terxitory of the Tribe at the time of the
decedent’s death, a statement showing Jjurisdiction in the
Tribal Court;

a. A statement identifying and indicating the address
of any perscnal representative of the decedent who is
appointed in any jurisdiction and whose appointment has not
been terminated; ' '

e. A statement indicating whether the applicant has
received a demand for notice, or is aware of any demand for
notice, of any probate or appointment prcceeding cencerning
the decedent that may have been filed in any juriédiction;

. A statement that two (2} years or less have passed
since the decedent’s death; '

g. If the decedent had a will to be probated,
statements:

i. That the original of the decedent’s last will
is in the possession of the Tribal Court or accompanies
the application;

ii. That the applicant believes the will to have
been validly executed; and

iii. That, after the exercise o0f reasonable
diligence, the applicant 1is unaware of any instrument
revoking the will, and that the applicant believes that
the instrument that is the subiject of the application is
the decedent’s last will;

h. If the decedent did not have a will in effect at
the time of death, a statement that, after the exercise of
reasonable diligence, the applicant 1is unaware of any

unrevoked will or other testamentary instrument or a
statement why any such instrument of which the applicant may
be aware is not being probated; and

i. The name and address of the person proposed to be
appointed as personal representative, the basis for such
person being appointed, and the names of any other persons
having a prior or equal right to the appointment under this
Title.
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2. Applications for informal probate shall be verified
under oath or penalty of perjury by the applicant to be accurate
and complete to the best of the applicant’s knowledge and belief.

3. By submitting an application for informal probate, the
applicant submits personally toc the jurisdiction of the Tribal
Court in any proceeding relating toc the application that may be
instituted against the applicant, including for relief from fraud
relating to the application and- for perjury.

Section 23-10-4. Review of Applicatiocn.

1. Upon receipt of an application reguesting informal
probate, a judge of the Tribal Court shall determine whether:

a. The application is complete;

b. The applicant has made ocath or affirmation that the
statements contained in the application are true to the best
of the applicant’s knowledge and belief;

C. The applicant appears from the application to be a
person permitted to apply as provided in this Chapter:

d. The person preoposed to be appointed as personal
representative ‘has priority entitling the person to be
appointed under this Title;

e. On the basis of the statements in the application,
jurisdiction of the Tribal Court is proper:;

f. If the application seeks prcbate of a will, an
original, duly executed, and apparently unrevoked will is in
the Tribal Court’s possession;

g. . Informal probate is unavailable as provided in this
Chapter; and

h., It appears from the application that the time limit
for informal probate has not expired.

2. A will which appears to have the required signatures and
which contains an attestaticon clause shcowing that requirements of -
execution under this Title have been met shall be probated without
further procf. In other cases, the Tribal Court may assume
execution if the will appears to have been properly executed, or
the Tribal Court may accept a sworn statement or affidavit cof any
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person having knowledge of the circumstances of execution, whether
or nct the person was a witness to the will.

Section 23-10-5. Determinaticn of Court.

1. If the judge is not satisfied that an estate is entitled
to be prebated by informal probate for any reason, the Tribal Court
may decline the application and shall state the reasons for
declination. A declinaticn of informal ©probate 1s not an
adjudication and -does nct preclude formal probate or subsequent
" informal probate upon correction of the reasons for declining the
application.

2. If the Jjudge determines that informal probate 1is
available and makes the findings required by this ChaplLer, the
Tribal Court shall issue a written statement of informal probate,
including the appointment of the person proposed as personal
representative and issuance of letters of administration, if at
least one hundred twenty (120) hours have elapsed since the
decedent’s death.

3. A declination or- statement of informal probate issued
under this Section has the effect of an order of the Trikal Court,
including for purposes of appeal in accordance with the laws of
the Tribe governing civil appeals.

Section 23-10-6. Notice.

1. On issuance of ‘a written statement of informal prcbate,
the applicant shall, within thirty (30) days, give written notice,
information, and a ccpy of the will, if any, to:

a. All heirs and devisees of the decedent;

b. Any person who has demanded notice of any probate
proceeding involving the decedent; and

c. To any personal representative of the decedent
whose appointment has not been terminated.

2. The notice and information‘given by the applicant shall:

a. Provide contact information of the Tribal Court and
state that papers relating to the estate are on file there;
and
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ii. The details of other arrangements that. have
been made to accommodate outstanding liabilities; and

d. A statement that the personal representative sent

a copy of the statement to all distributees of the estate and

to all creditors or other claimants of whcom the persecnal

representative is aware whose claims are neither paid nor

barred and has furnished a full account in writing of the

- personal representative’s.administration to the distributees
whose interests are affected thereby.

_ 4, If the Tribal Court is satisfied that the estate has
been fully distributed in accordance with this Title, the Tribal
Court shall approve the closing statement.

Section 23-10-9. Effect of Informal Probate.

1. Informal probate is conclusive as to all persons until
superseded by an order of the Tribal Ccurt in a formal probate.

2. No defect in - the application or procedure relating

thereto which leads to informal probate of a will renders the
probate void. '

CHAPTER 11
UNIVERSAL SUCCESSION
Section 23-11-1. Universal Succession Authorized.

1. A universal successor 1is a person who succeeds to the
property and obligations of a decedent, and represents the

" -decedent, pursuant to the procedure for universal successlon 1n

this Chapter.

2. The heirs of an intestate estate or the residuary
devisees under a will, excluding protected or unascertained.
persons, may become universal successors to the decedent’s estate
in accordance with this Section by assuming perscnal liability
for:

a. Taxes; -
b. Debts of the decedent;
C. Claims against the decedent or the estate; and
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d. Distributions due c¢ther . heirs, devisees, and
persons entitled to property of the decedent.

Section 23-11-2. Application.

1. Tc become universal successors, the heirs or residual
devisees must flle an application with the Tribal Court, signed by
each applicant, and wverified to be accurate and complete to the
best of the applicant’s knowledge and belief, and include the
following: '

a. A statement of the interest of ﬁhe applicants;

b. The name and date of death of the decedent, the
decedent’s age, and the location of the decedent’s domicile
at the time of death;

C. The names and addresses of the spouse, children,
heirs, and devisees of the decedent and the ages of any who
are minors as far as known or ascertainable with reasonable
diligence by the applicants;

d. If the decedent was not a member of the Tribe
domiciled in the. territory of the Tribe at the time of the
decedent’s death, a statement showing Jjurisdiction in the
Tribal Court;:

e. A statement identifying and indicating the address
of any personal representative of the decedent who is
appointed in any jurisdiction and whose appointment has not
been terminated;

f. A statement indicating whether the applicants have
received a demand for notice, or are aware of any demand for
notice, of any probate or appointment proceeding concerning
the decedent that may have been filed in any jurisdiction;

g. A statement that two (2) years or less have passed
since the decedent’s death; '

h. If the appiliication is by heirs of an intestate
estate:

i. A statement that, after the exercise of

reasonable diligence, the applicants are unaware of any

unrevoked will, or, a statement why any such will of
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which the applicants may be aware is not being probated;
and

ii. A statement that the applicants constitute all
the heirs other than protected or unascertained persons;

i. .. If the application is_by'residuary devisees under
a will: :

: i. A statement that the original of the
decedent’s last will is in the possession of the Tribal
Court or accompanies the application:

ii. A statement that the applicants believe the
will tc have been validly executed;

iii. A statement that, after the exercise of
reasonable diligence, the applicants are unaware of any
instrument revoking the will, and that the applicants
believe that the instrument that is the subject of the

~application is the decedent’s last will; and |

iv. A statement that the applicants constitute the
residuary devisees of the decedent other than any
protected or unascertained persons;

. A statement whether letters of admlnlstratlon are
outstanding;
k. A statement whether a petition for appointment of

a personal representative of the decedent is. pending in the
Tribal Court;

1. A statement that the applicants waive -their rlght
Lo seek appointment of a personal representative;

m. A description, which may be specific or in general
terms, of the assets of the estate; and

n. A statement that the applicants accept
responsibility for the estate and assume personal liability
for taxes, debts of the decedent, claims against the decedent
or the estate, and distributions due other heirs, devisees,
and persons entitled to property of the decedent as provided
in this Section.
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2. If an appiication for universal succession 1s by
residuary devisees under a will, it must be combined with a
petiticon for infermal probate under this Title if the will has nct
already been admitted teo probate in the Tribal Court.

3, If the estate subject of an application for universal
succession 1s partially intestate, all of the heirs other than
protected or unascertained persons must joln as applicants.

Section 23-11-3. Review of Applicatiocn.

1. The Tribal Court shall grant an application for
universal succession if:

a. The application is complete;
b. All necessary persons have joined and have verified

that the statements contained in the application are true to
the best of the knowledge and belief of each;

C. Any notice demanded by any perscn has been given or
walved; '
d The applicants have each made cath or affirmaticn

that the statements contained in the application are true to
the best of each applicants’ knowledge and belief;

e. The applicants appear from the application to be
heirs cr residual devisees;

f. On the basis of the statements in the application,
jurisdiction of the Tribal Court is proper;

g. The time limit for criginal probate or appointment
proceedings has not expired;

h. If the applicants claim to be residual devisees
under a will: ‘

i. The application requests, or accompanies an
application for, informal probate of a will; and

ii. The application and findings ctherwise conform
with the requirements for informal probate so the will
is admitted to probate; and

i. None of the applicants is a protected person.
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2. The Tribal Court shall_deny an application for universal
succession 1if: '

a. Letters of administration are cutstanding;

b. Except as otherwise provided in this Chapter, any
creditor, heir, or devisee who is qualified under this Title
to demand bond files an objection; or '

. Other requirements of this Chapter have not been
met.

Section 23-11-4. Determination by Court.

1. If the judge is not satisfied that an application meets
the requirements for universal succession for any reason, the
Tribal Court may decline the application and shall state the
reasons for declination. A declination of universal succession is
not an eadjudicaticn and does not preclude formal probate or
informal probate or a subsequent application for universal
succession upon correction cf the reasons for declining the
application. ' '

<.7 2. Upon granting an application under this Chapter, if at
“least one hundred twenty {(120) hours have elapsed since the
decedent’s death, the Tribal Court shall issue a written statement
of universal successicn describing the estate as set forth in the
application and stating that the applicants:

~a. - Bre the universal successcrs to the assets of the
estate as provided in this Section;

b. Have assumed liability for the obligations of the
decedent; and- : -

C. Have acgquired the powers and liabilities of
universal successors. :

3. 2 declination or' statement of universal succession
issued under this Section has the effect of an order of the Tribal

Ceourt, including for purposes of appeal in accordance with the
laws of the Tribe governing civil appezls.

Section 23-11-5. Notice.
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1. Not later than thirty (30) days after issuance of the
statement of universal sucegcession, each universal successor shall
inferm the heirs and devisees who did not jeoin in the application
of the universal succession. '

2. The informaticn provided under this Section must be
delivered cr be sent by ordinary mail to each of the heirs . and
devisees whose address 1s reasonably available %o the universal
successors.

3. The information provided under this Secticon must
include: :
a. The names and acdresses of the universal
sSuCccessors;
b. Indicate that it is being sent to persons who have

or may have some interest in the estate; and

C. Provide the address for the Tribal Court as where
the application and statement of universal succession has
been filed.

4. The notice and information required by this. Section

shall be delivered or sent by mail tc each person entitled to such
notice and information whose address is reasonably available to
the applicant. Any other person entitled to notice and information
under this Section shall be served in the manner for service of a
summons in the Rules of Civil Procedure. A universal successor may
inform other persons of the universal succession by delivery or by
ordinary first class mail.

5. Each universal successor shall file proof of providing
notice under this Section with the Tribal Court. The proof of
providing notice shall identify each person to whom notice was
provided, the method of notice, and the date notice was sent.

6. The failure of a universal successor <tTo give the
information required under this Section is a breach of duty to the
persons concerned but does not affect the wvalidity of the approval
of universal succession or the powers or liabilities of the
universal successors.

Section 23-11-¢6. Effect of Universal Succession.

1. A statement of universal successicn is evidence of the
universal successors’ title to the assets of the estate.
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2. Upon issuance of a statement of universal succession:

a. Administration of the estate under this Title is

- not reguired; and

b. The powers and liabilities of universal successors:
provided in this Chapter attach and are assumed by  the
applicants. ' '

3. Upon becoming universal successors:

a. Universal successors have full power of ownership
to deal with the assets of the estate subject to the
limitations and liabilities in this Chapter;

b. The universal . 8UCCessors shall proceed
expeditiously to settle and distribute the estate without
adjudication, but if necessary may invoke the jurisdiction of
the Tribal Court to resolve questions concerning the estate;

c. Universal succeéssors have the same powers as
distributees from a perscnal representative under this Title
and third persons with whom they deal are protected as
provided in this Title;

d. For purposes of collecting assets in another
jurisdiction - whose law doces not provide for universal
succession, universal successors have the same standing and
power as personal representatives or distributees in the
territcry of the Tribe;

e. In the proportions and subject to the limits
expressed in this Chapter, universal successors assume all
liabilities of the decedent that were not discharged by reason
of death and liability for all taxes, claims against the
decedent or the estate, and charges properly incurred after
death for the preservation of the estate, toc the extent those
items, if duly presented, would be valid claims against the
decedent’s estate;

f. Tn the proportions and subject to the limits
expressed 1in this Chapter, universal successors — are
personally liable to other heirs, devisees, and persons
entitled to property cf the decedent for the assets or amounts
that would be due those heirs, were the estate administered,
but no allowance having priority over devisees may be claimed
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for attorney’s fees or charges for preservation of the estate
in excess of reasonable amounts properly. incurred;

qg. Universal successors are entitled to their
interests in the estate as heirs or devisees subject to
priority, abatement, and agreement;

h. Other heirs, devisees, and persons to whom assets
have been distributed have the same powers and liabilities as
distributees under this Title:

i. Absent breach of fiduciary obligations or express
undertaking, a fiduciary’s liability is limited to the assets
received by the fiduciary;

J. The universal successors become subject to the
personal Jjurisdiction of the Tribal Court in any proceeding
that may be instituted relating to the estate or to any
liability assumed by them; and

k.- Any heir or devisee who voluntarily joined in the
application for universal succession may not subsequently
seek appointment of a personal representative.

Section 23-11-7. Liability of Universal Successors.

1. If a personal representative is appointed after issuance
of a statement of universal succession, universal successors are
prersonally liable for restitution of any property of the estate to
which they are not entitled as heirs ¢r devisees of the decedent
and their liability is the same as a distributes under this Title.

2. In addition to remedies otherwise provided by law, any
creditecr, heir, devisee, or perscn entitled to a decedent’s
property may demand bond of universal successors., If the demand
for bond precedes the granting of an application for universal
succession, it must be treated as an cobjection under this Chapter
unless it is withdrawn, the claim satisfied, or the applicants
pest bond in an amount sufficient to protect the demandant. If the
demand for bond follows the granting of an application for
universal succession, the universal successors, within ten (10)
cdays after notice of the demand, may satisfy the claim or post a
bond sufficlent to protect the demandant and thereby disqualify
the demandant from seeking administration of the estate.

3. The liability of universal successors is subject to any
defenses that would have been available to the decedent. Other
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than liability arising from fraud, conversicn, cor other wrongful
conduct of a universal successor, the personal liability of each
universal successcr to any creditor, claimant, o¢other heir,
devisee,:or person entitled to a decedent’s property may not exceed
the proportion ¢f the claim that the universal successor’s share
bears to the share of all heirs and residuary devisees. :

CHAPTER 12
FORMAL FROCEEDINGS

Section 23-12-1. Formal Probate.

1. Formal probate 1is a proceeding to secure complete
administration and settlement of a decedent’s estate under the
continuing authority of the Tribal Court which extends until entry
of an order closing the estate or other order terminating the
proceeding.

z, In formal ©probate, a personal representative is
supervised by .and responsible to the Tribal Court as well as to
interested parties, and is subject to directions concerning the
estate made by the Tribal Court cn its own motion or on the motion
of any interested party. '

3. If an estate is nct or may not be distributed by summary
or informal probate or universal successicon under this Title, it
must be probated in formal probate .in the Tribal Court.

4, Any estate which is pending distribution by summary or
informal probate or universal succession may be made into a formal
probate by filing a petition in the Tribal Court.

5. Any application for informal probate or universal
succession which is denied may be brought as a formal prcbate by
filing a petition in the Tribal Court.

G. The filing of a petition for formal probate stays any
summary or informal probate cor universal succession, provided that
an existing personal representative appointed may exercise his or
her powers as a personal representative until receipt cof notice of-
the formal probate. ' ' -

Section 23-12-2. Initiation of Proceedings.

1. Proceedings in the Tribal Court for formal prébate,
appointment of a personal representative or special administrator,
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or any other relief permitted under this Title shall be initiated-

. by the filing of a petition, provided that a motion may be filed
for action or relief in pending proceedings for formal probate.

2. Petitions may be filed by any interested person or a
personzal representative at any time after the death of a person
subject to this Title.

3. Petitions filed pursuant to this Title shall be
captioned: “In the Matter of the Estate of {(decedent’s name(s))”.

4. In addition tc any other information required by the
laws of the Tribe, all petitions under this Secticn shall contain
the following information:

a. The full names, age, place of residence, and tribal
affiliation, if any, of the petitioner;

b. The full name, date of death, place of residence
and place cof domicile at the time of death, and tribal
affiliation cf the decedent;

C. The full name and address. of any appointed personal
representative under this Title;

d. The names, addresses, and tribal affiliation, if
any, of the decedent’s surviving family and any other
interested persons so far as such information is known te the
petitioner;

e, Whether the decedent left a will, and, i1f so, the
names and addresses of the beneficiaries under the will;

f. A general description of the decedent’s estate
subject to probate in the Tribal Court;

g. A general description of any portion of the
decedent’s estate not subject to probate in the Tribal Court,
including any interests in property held in trust for the
decedent by the United States or subject to a restriction
against alienaticn by the United States;

h. A statement of whether any summary probate

proceedings have keen conducted or are in the process of keing
conducted;

XX11I-94

/ﬁj

.



i. A statement of whether any informal probate or
universal succession proceedings under this Title are pending
and, if so, the name and address of the ©perscnal
representative appointed in such proceedings;

3. A statement of whether any probate prcceedings are

-pending in any other jurisdiction and, if so, the name and

address of any personal representative or universal
successors in such proceedings:

k. With respect to a personal representative or
special administrator, as desired and appropriate:

i. 2L request to confirm a previous informal
appointment of a personal representative;

ii. A request to appeoint a personal representative
or special administrator and a statement of the
qualifications of any proposed personal representative
or special administrator; and

iii. A request for an order restraining the acting
personal representative from exercising any of the
powers of office; and )

1. As appropriéte and applicéble, a request that the
Tribal Court: ' ' ’

i.+ Supervise the administration c¢f the decedent’s
estate;

ii. Approve the decedent’s will or find that the
decedent died without a wvalid will;

1ii. Determine the heirs and/or devisees ocf the
decedent’s estate;

iv. Determine distributions of the decedent’s
estate;

V. Resolve any disputes concerning the estate;
and ‘

vi. Provide such other specific or general relief

the petitioner seeks,
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5. ., The petitioner shall attach to the petition as exhibits
cr file with the Tribal Ccurt as soon as such documents can be
obtained:

a. A certified copy of the decedent’s death

certificate; and

b. The original or authenticated copy of any will
found or document alleged to be a will of the decedent.

6. In the absence of a request, or if the request is denled
the flllng of a petition under this Section or commencement of a
formal probate has no effect on the powers and duties of a
previously appointed personal representative other than those
relating to distribution.

7. A petition which substantially cemplies with the
requirements of this Section shall not be dismissed for viclation
of this Section.

Section 23-12-3. Summecns and Service of Process.
1. Upon the filing of a petition, a summons shall be issued
in accordance with the general rules governing the issuance of

summons by the Tribal Court to the follewing:

a. The surviving spouse, children, and other heirs of
the decedent;

b. The devisees and executors named in any will or
document alleged tc be a will filed in the proceeding;

c. Any personal representative of the decedent whose
appointment has not been terminated;

d. If the decedent was a member of the Tribe, to the
Tribe; :

e, Any cther interested perscons named in the petition.
2. The summons shall be served in accordance with the Rules

of Civil Procedure and shall be made at least ten (10} days before
any hearing on the petition.

XXIII-96

-ty

]



Section 23-12-4. Responsive Pleading.

1. Any person issued a summons may file a -responsive
pleading, including stating any objections to the probate of a
will and appointment or confirmation of a personal representative.

: 2. - Any responsive pleading shall be filed with the Court
and served on all parties within the time period provided in the
Rules of Civil Procedure for answering or responding tc a claim.

3. Failure to file a responsive pleading shall not
constitute an admission of any allegation ccntained in the
petition. '

Section 23-12-5, Hearing on Petition.

1. Within thirty (30) days of the filing of a petition, the
Tribal Court shall hold a hearing tc review the sufficiency of the
petition and examine the petitioner under ocath and determine.
whether the decedent died having left a valid will or died
intestate. ' '

2. The Tribal Ccurt shall take evidence as to the matters
necessary to support any relief sought in the petition, including
- the validity of any will, whether the decedent died intestate, and
the qualifications of the petiticner or other person to be the
personal representative.

3. If evidence concerning execution of the will 1is
necessary, the affidavit or testimony of one of any attesting
witnesses to the instrument is sufficient. If the affidavit or
testimony of an attesting witness is not available, execution of
the will may be proved by other evidence or affidavit.

4, The Tribal Court shall enter an order initiating probate
of the decedent’s estate 1f it finds by a preponderance of the
" evidence that:

a. The petitioner or another person is gqualified and
entitled to be appointed personal representative;

b. That the decedent died having left a valid will or
intestate; and

c. . The petition and other evidence before the Tribal
Court are sufficient to support the jurisdiction of the Tribal
Court. '
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5. An order initiating probate shall either establish the
decedent’s will or conclude that the decedent died intestate and
identify the decedent’s heirs at law. Except in the event of a
will contest pursuant to this Chapter and subject to appezl, such
order shall be conclusive as to such matters, provided that if it
becomes evident in the course of a formal probate that the
" decedent’s estate is or may be partially intestate or that new
heirs or devisees have been found, the Tribal Court shall enter an
order to that effect.

6. Absent the findings required for an order in this
Section, the petition shall be dismissed unless the Tribal Court
finds good cause to continue the hearing in order to permit the
petitioner to provide such information and evidence necessary for
the Court to make the findings, including to ensure any document
alleged to be a will is wvalid will. :

7. The burden cof proof as to any matter before the Tribal
Court in a proceeding under this Chapter is preponderance of the
evidence. B person who seeks to establish intestacy has the burden
of establishing proof of death and heirship. Propcnents of a will
have the burden of estaklishing proof of death and due execution
of the will. Persons contesting the wvalidity of a will have the
burden of establishing proof of lack of testamentary intent or
capacity, undue influence, fraud, duress, mistake, revocation, or
other basis cf invalidity.

8. An order initiating probate under this Section and an
order dismissing a petition under this Section are final orders
and subject to appeal in accordance with the laws of the Tribe
governing civil appeals, provided that an appeal will not act to
stay any proceedings before the Tribal Court on the petition which
are not appealed and will not be impacted by an issue which 1is
being appealed.

Section 23-12-6. Will Contests.

1. Any person interested in any will who wishes to contest
the validity of or rejecting of the will, shall file an appropriate
motion or response to a petition filed under this Chapter or, ifl
no formal probate is pending, file a petition under this Chapter.
If the Tribal Court has entered an order initiating probate which
establishes, approves, rejects, or finds the decedent had no will,
the perscn shall file a motion objecting to such order within
thirty {30) days following nctice of the order.
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2. A petition or motion under this Section shall contain
the objections and exceptions to the will or to the rejection

thereof.

3. In determining the validity or invalidity of a will under

this Section, the following rules apply:

a. If the will is self-proved pursuant to this Title,
the will satisfies the requirements for execution without the
testimony of any attesting witness, upon f£iling the will and

"~ the acknowledgment and affidavits annexed or attached to it,

unless there is  evidence of fraud or feorgery affecting the
acknowledgment or affidavit;

b. If the will is notarized in accordance with this
Title, but not self-proved, there is a rebuttable presumption
that the will satisfies the reguirements for execution upon

filing the will; and

c. If the will is witnessed in accordance with this

Title, but not notarized or self-proved:

i. If available, competent, and able to testify,
the testimony of at least one of the attesting witnesses

is required to establish proper execution;

ii. If no attesting witness is available,
competent, and able to testify, proper execution may be
established by other evidence, including an affidavit of

an attesting witness; and

iii. An attestation c¢lause that is signed by an
attesting witness raises a rebuttable presumption that

the events recited in the clause cccurred.

4, Issues respecting the competency of the deceased to make

a last will and testament, or respecting the execution

-deceased of the last will and testament under restraint or

influence or fraudulent representations, or for any other
affecting the validity of the will or a part of it, shall be
and determined by the Tribal Court.

by a
undue
cause
tried

Section 23-12-7. Foreign Order. A final order of a court of ancother
jurisdiction determining testacy or the wvalidity or construction
of a will made 1in a proceeding involving notice to and an
opportunity for contest by all interested persons will be accepted
as determinative by the Tribal Court if it includes, or is based
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upon, a finding that the decedent was domiciled at death in the
jurlsdlctlon where the order was made.

Section 23-12-8. Interim Reports.

1. The personal representative shall make, under cath or
affirmation, and file reports with the Tribal Court at least
monthly or as required by the Tribal Court.

2. The personal representative’s report shall contain:

a. A statement cf the claims against the estate filed
and all those allowed and all those rejected;

b. A statement whether 1t 1s necessary to sell,

mortgage, lease, or exchange any property for the purpose of -

paying debts or settling any obligations against the estate
or expenses of administration or of home, spouse, or family
allowances; the -facts showing such necessity; and a request
for approval of such sale, mortgage, lease, or exchange;

C. A statement of the assets, monies, and other
property which has come into the personal representative’s
possession;

d. A statement of all sums collected and paid out by
the personal representative; and

e. Such other matters as may be proper or necessary to
give the Tribkal Court full informetion regarding any
transactions by the personal representative done or which
should be done. ,

3. A copy of the report of the personal representative shall
be served on all heirs, legatees, devisgsees, and claimants of the
estate and all other persons appearing in the proceeding in
accordance with the Rules of Civil Procedure.

Section 23-12-9. Motion for Distribution.

1. When the perscnal representative has determined the
estate 1s ready for distribution, the personal representative
shall file a motion with the Tribal Court reguesting approval of

the distribution.

2. The personal representative’s motion shall state:
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a. All of the heirs and devisees of the decedent;

b. The name and address of each perscen préposed to
receive a distribution with the particular distributicn to be
received;

c. A 'particular description of any property of the

estate which would remain undisposed of;

d. The amounts to be paid to the personal
representative as- compensatlon. for services allowed under
this Title; -

e. Such other matters necessary to inform the Tribal
Court of the condition of the estate and the determination of
heirs and devisees; and

f. Request  the Tribal Court to approve the
dlStrlbuthH of the estate as proposed. '

3. The motion for distribution shall be served on all heirs,
legatees, devisees, and claimants of the estate and all other
persons appearing in the proceeding in accordance with the Rules
of Civil Procedure.

4, Any interested person may file cobjections to the moticn
for distributicon or appear .at the hearing and present his or her

.objections thereto.

Section 23-12-10. Order of Distribution.

1. The Tribal Court shall set a hearing on a motion for
distribution at least twenty (20) days after the deadline for
filing objecticns to the motion unless the Tribal Court finds that
the moticon is uncontested and may be resolved without a hearing.

2. The Tribal Court may accept such evidence and testimony
it deems proper or necessary to determine whether the estate is
ready to be settled, whether the transactions of the personal
representative should be approved, and to determine the heirs,
devisees, and other persons entltled to have the property of the
estate distributed to them.

3. If the Tribal Court finds the estate is ready to be
distributed, it shall enter an corder approving distribution and
directing to whom the estate will be distributed. The order may
adopt the propcsed distribution of the personal representative and
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make any modifications to the proposed distributiocn the Tribal
Court finds necessary or required. The order may also include any
necessary orders of partition, sale, and distribution necessary or
required, '

Section 23-12-11. Closing Estate.

1. On issuance cf an order cf distribution, the personal
representative shall proceed to distribute the estate in
accordance with such order and this Title. When the estate has
been fully distributed, the estate shall be closed, the personal
representative dismissed, and any lbond of the ©personal
representative released.

2. Unless prohibited by o¢rder of the Tribal Cecurt, a
perscnal representative may request to close the estate and a
formal probate proceeding by filing with the Tribal Court a motion
for the same along with a report and zreceipts showing the
distribution of the estate. If the Tribal Court is satisfied that
the estate has been fully distributed in accordance with the order
of distribution and this Title, the Tribal Court shall enter an
order closing the esteate and the proceeding.

Section 23-12-12. Modifying or Vacating Order.
1. The Tribal Court shall entertain a petition for

modification or vacation of an order under this Chapter probating
a will of the decedent if it is shown that the proponents of

modificaticon have presented a later-offered will and were either: .

a. Unaware of the later-offered will’s existence at
the time of the earlier proceeding; or

b. Unaware of the earlier procéeding and given no
notice therecf, except by publication.

2. If intestacy of all or part of the estate has been
ordered, the determinaticn of heirs of the decedent may be
reconsidered if it is shown that one or more persons were cmitted
from the determination and the persons were:

a. Unaware of their relationship to the decedent;
b. Unaware cof the decedent’s death; or
c. Given no notice of any proceeding concerning the

estate, except by publication.
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3. A petition for modification or wvagation under this
Section must be filed pricr to the earlier of the following time
limits: ' '

a. If the estate was distributed by informal probate

proceedings, six {(6) months after the filing of the closing
statement;
b. If the estate was ' distributed by universal

succession, six (&) months after the issuance of the statement
of universal succession;

c. If the estate was subject te a formal probate, the
timeé of entry of any order approving final distribution of
the estate; .

d. The time prescribed for when it is no longer
possible to initiate an original proceeding under this
Chapter; or ' :

i e. Twelve (12) months after the entry of the order
sought to be modified or vacated. :

Section 23-12-13, Limitations of Actions.

1. No -informal probate or formal probate may be commenced
more than three (3) years after the decedent’s death, except:

a. If a previous proceeding was dismissed because of
doubt about the fact of the decedent’s death, appropriate
proceedings may be maintained at any time thereafter upon a
finding that the decedent’s death occurred before the
initiation of the previous proceeding and the applicant or
petitioner has not delayed wunduly in initiating the
subsequent proceeding; and

b. A proceeding tec contest an informal probate may be
-commenced within the later of twelve  (12) months from the
initiation of the informal probate or three (3) years .from
the decedent’s death.

z2. The limitations in this Section do¢ not apply to

proceedings to construe probated wills or determine heirs of an
intestate.
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CHAPTER 13
TRUSTS

Section 23-13-1. Definitions. In addition to the definitions in
Chapter 1 of this Title, unless the context requires otherwise or
another definition is provided for a particular section, in this
Chapter:

1. “Action,” with respect Lo an act of a trustee, includes
a failure to act.

2. “Beneficiary” means a person that:

a. Has a present or future beneficial interest in a
trust, vested or contingent; or

b. In a capacity other than that of trustee, holds a
power of appeintment over Lrust property.

3. “Charitable trust” means a trust, or portion of a trust,
created for a charitable purpose.

4, “Exculpatory term” means a term of a trust limiting the
ligbility of the trustee,

5. “Interests of the beneficiaries” means the beneficial
interests provided in the terms of the trust.

6. “Power of withdrawal” means a presently exercisable
general power of appointment other than a power exercisable only
upon consent of the trustee or a person holding an adverse
interest.

7. “Oualified beneficiary” means a beneficiary who, on the
date the beneficiary’s qualification is determined:

a. Is a distributee' or permissible distributee of
trust income or principal;

b. Would be a distributee or permissible distributee
of trust dincome or principal i1f the interests cf the
distributees terminated on that date; or

C. Would be a distributee or permissibkle distributee

of trust income or principal if the trust terminated on that
date. '
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8. “Revocable,” as applied to a trust, means revocable by
the settler without the consent of the trustee or a person holding
an adverse interest.

9. “"Settlor” means a person, 1including a testator, who
creates, or contributes property to, a trust, provided that if
more .than one person creates or contributes property Lo a trust,
each person 1is a settlor of the portion cof the trust property
attributable to that person’s contribution except to the extent
another person has the power to revoke or withdraw that portion.

10. “Spendthrift provisicn” means a term of a trust which
restrains both wvoluntary and involuntary transfer of a
beneficiary’s interest.

11. “Terms of a trust” means the manifestation of the
settlor’s intent regarding a trust’s provisions as expressed in
the trust instrument or as may be established by other evidence
that would be admissible in a Tribal Court proceeding. .

12. “Trust instrument” means an instrument executed by the
settlor that contains terms of the trust, including any amendments
thereto. :

13. “Trustee” includes an original, additional, and
successor trustee, and a cotrustee.

Section 23-13-2. Construction of Trusts. The terms of a trust
prevall over any provision of this Chapter except:

1. The requirements for creating a trust:;

2. The dﬁty of a trustee to act in good faith, in a
fiduciary capacity, and in accordance with the purposes of the
trust;

3. The requiremeni that a Trust and its terms be for the
benefit of its beneficiaries, and that the trust have a purpose
that is lawful, not contrary to public policy, and pcssible to
achieve; ‘

4, The power of the Tribal Ccurt to modify or terminate a
trust under the provisions of this Chapter:

5. The effect of a spendthrift provision and the rights of
certain creditors and assignees to reach & trust as provided in

.this Cheapter:
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6. The power of the Tribal Court to reguire, dispense with,
or modify or terminate a bond;

7. The power of the Tribal Court to adjust a trustee’s
compensation specified 1in the terms of the trust which 1is
unreascnably loew or high;

8. The duty to notify .qualified beneficiaries of an
irrevocable trust who have attained twenty-five (25) years of age
of the existence of the trust, of the identity of the trustee, and
- of their right to request trustee’s repcrts; :

9. The duty to respond to the request of a beneficiary of
an irrevocable trust for trustee’s reports and other information
reasonably related tc the administration of a trust;

10, The effect of an exculpatory term;

11. The rights o¢f a ©person other than a trustee or
beneficiary;

12. Periods of limitation for commencing a Judicial
proceeding; : :

13. The power of the Tribal Court fo take such action and
exercise such jurisdiction as may be necessary in the interests of
Justice;

14, The applicability of this Chapter to the Trust; and

15. The jurisdiction of the Tribal Court under the laws of
the Tribe, provided the terms of the trust may provide for consent
or agreement to the Jjurisdiction of the Tribal Court.
Section 23-13-3. Power of Tribal Court.

1. The Tribal Court may intervene in the administration of

a trust to the extent its jurisdiction is invoked by an interested
person or as provided by law.

2. A trust 1is .  not subject to continuing Jjudicial"

supervision unless ordered by the Tribal Court.

3. A Tribal Court proceeding invelving a trust may relate
to any matter involving the trust’s administration, including a
reguest for instructions and an action to declare rights.
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Section 23-13-4. Jurisdiction of Tribal Court.

1. A trustee submits perscnally to the jurisdiction of the
Tribal Court regarding any matter invelving the trust:

a. By accepting the trusteeship of a trust with
beneficiaries residing or domiciled in the territory of the
Tribe; :

b. By accepfing the trusteeship of a trust having its

principal place of administration in the territory of the
Tribe; or

c. By moving the principal place of administration to
the territory of the Tribe.

2. With respect to their interests in the trust, the
beneficiaries of a trust are subject to the jurisdiction of the

Tribal Court regarding any matter involving the trust:

a. By residing or being domiciled in the territory of

the Tribe;
) b. By the trust having its principal place of

administration in the territory of the Tribe; or

C. By accepting a distribution from a trust having its
principal place of administration in the territory of the
Tribe.

3. A trust has its principal place of business in the

territory of the Tribe if:

a. A trustee’s principal place of business is located
in or a trustee is a resident of or domiciled in the territory
of the Tribe;

b. All or part of the administration of the trust
occurs in the territory of the Tribe; or

C. The terms of the trust designate the territory of
the Tribe as the principal place of administration, designate
the Tribal Ccurt as the court having Jjurisdiction over the
trust, or otherwise provide for the trust to be subject to
the Tribal Court, this Chapter, or the laws of the Tribe
generally.
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. 4. This Section does not preclude other methods of
cbtaining Jjurisdiction over a trustee, Dbeneficiary, or other
person receiving property from the trust. '

Section 23-13-5. Representation. Except as otherwise provided in
this Chapter, a person who under this Chapter may represent a
settlor who lacks capacity may receive notice and give a binding
consent on the settlor’s behalf.

Section 23-13-6. Creation of Trust.
1. A trust may be created by:
a. Transfer of property to another person as trustee

during the settleor’s lifetime or by will or other disposition
taking effect upon the settlor’s death;

b. Declaration by the owner of property that the owner

helds identifiable property as trustee; or

C. Exercise of a power of appointment in faver of a

trustee,.
2. A trust 1is created only if:
a. The settlcr has capacity to create a trust;
b. The settlor indicates an intention to create. the
trust;
C. The trust has a definite beneficiary or is:
1. A charitable trust;
ii. A trust for the care of an animal; or
iii. A trust for a noncharitable purpose:;
d. The trustee has duties to'perform; and
e. The same perscn 1s not the sole tTrustee and sole
beneficiary.
3. A beneficiary 1s definite if the bkeneficiary can be

ascertained now or in the future, subject to any applicable rule
against perpetuities in this Title.
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4. A power in a trustee to select a beneficiary from an
indefinite class is valid. If the power is not exercised within a
reasonable time, the power fails and the property subject to the

power passes to the persons who would have taken the property had

the power not been conferred.

5. A trust is veid to the extent its creation was induced
by fraud, duress, or undue influence.

6. Except as required by a law of the Tribe other than this
Chapter, a trust need not be evidenced by a trust instrument, but
the creation of an oral trust and its terms may be established
only by clear and convincing evidence.

. A trust i1s validly created if its creation complies with
the law of the jurisdiction in which the trust instrument was
executed, or the law of the jurisdiction in which, at the time of
creation:

a. The settlor resided, was domiciled, or 'was &
natiocnal;

b. A trustee resided, was domiciled, or had a place of
business; or

c. Any trust property was located.
Section 23-13-7. Purposes of Trust.
1. A trust.may be created only to the extent its purposes

are lawful, not contrary to public policy, and possiblie to achieve.
A trust and its terms must be for the benefit of its beneficiaries.

2. A charitable trust may be created for the relief of
poverty, the advancement of education or religion, the promotion
of health, governmental purposes, or other ©purposes the

achievement of which is beneficial to the community and/or the
Tribe, subject to the following:

a. If the terms of a charitable trust do not indicate
a particular charitable purpose or beneficiary, the Tribal
Court may select one or more charitakble purposes or
beneficiaries, but the selection must be consistent with the
settlor’s intention to the extent it can be ascertained; and
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b. The settlor of a charitable trust may malintain a
proceeding to enforce the trust.

3. A trust may be created to provide for the care of an
animal alive during the settlor’s lifetime, subject to the
following: ‘

a. The trust terminates upcn the death of the animal
or, if -the trust was created to provide for the care of more
than one animal alive during the settlcr’s lifetime, upon the
death of the last surviving animal;

b. A trust zuthorized by this subsection may be
enforced by a person appointed in the terms of the trust or,
if no person is sc appointed, by a person appointed by the
Tribal Court;

C. A person having an interest in the welfare of the
animal may request the Tribal Court to appoint a person to
enforce the trust or te remove a person appointed;

d. Property of a trust authorized by this subsection
may ke applied only tc its intended use, except to the extent
the Tribal Court determines that the wvalue of the trust
property exceeds the amount required for the intended use;
and

e, Except as otherwise provided in the terms of the

+ trust, property not required for the intended use must be

distributed to the settlor, if then living, otherwise to the
settlor’s successors in interest.

4. Except as otherwise provided in this Chapter or by
another law of the Tribe, a trust may be c¢reated for a
noncharitable purpose  without a definite or definitely
ascertainable beneficiary cr for a noncharitable but otherwise
valid purpose to be selected by the trustee, subject to the
following:

a. The trust may not be enforced for more than twenty-
one (21) vyears;

b. A trust authorized by this subsection may be
enforced by a person appointed in the terms of the trust or,
if no person i1s so appecinted, by a person appointed by the
Tribal Court;
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c. Property of a trust authorized by this subsection
may be applied only to its intended use, except to the extent
the Tribal Court determines that the wvalue of the trust
property exceeds the amcunt required for the intended use;
and '

d. Except as ctherwise provided in the terms of the
trust, property not required for the intended use must be
distributed to the settlor, if then living, otherwise to the
settlor’s successcrs in interest.

- Section 23-13-8. Mcdification or Termination of Trust.

1. In addition to the other methods of termination in this

. Section, a trust terminates to the extent the Lfrust is revoked or

expires pursuant to its terms, no purpose of the trust remains to
be achieved, or the purposes of the trust have become unlawful,
contrary to public policy, -or impossible to achieve.

2. A procesding toc approve or disapprove & proposed
modification or termination of a trust, or.trust combination or
division, may be commenced by a trustee or beneficiary, and a
proceeding to approve or disapprove a proposed modification or
termination may be commenced by the settlor.

3. A noncharitable iIrrevocable trust may be mocdified or
terminated upon consent of the settlor and all beneficiaries, even
if the modificatiorni or. termination is inconsistent with a material
purpose of the trust. A settlor’s power to consent to a trust’s
modification or termination may be exercised by an agent under a
power cf attorney only to the extent expressly authcrized by the
power of attorney or the terms of the trust or by the settlor’s
guardian or conservator with the approval of the Tribal Court
supervising the guardianship or conservatorship. '

4. A noncharitable irrevocable trust may be terminated upon
consent of all of the beneficiaries if the Tribal Court concludes
that continuance of the trust i1s not necessary to achieve any
material purpose of the trust. A noncharitable irrevocable trust
may be modified upon consent of all of the bkeneficiaries if the
Tribal Court concludes that modification is not inconsistent with
a material purpose of the trust. '

5. A spendthriff provisicn in the terms of a noncharitable

trust is not presumed to constitute a material purpcse of the
trust.
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6. - Upon terminaticn of a noncharitable trust, the trustee
shall distribute the trust property as agreed by the beneficiaries.
If not all of the beneficiaries consent to a proposed modification
or termination of the trust, the modification or termination may
be approved by the Tribal Court if the Tribal Ccurt is satisfied
that:

a. If all of the beneficiaries had consented, the
trust could have Dbeen modified or terminated under this
Section; and

k. The interests of any beneficiary whe does not
consent will be adequately protected.

7. The Tribal Court may modify the administrative or
dispositive terms of a trust or terminate the trust if, because of
circumstances not anticipated by the settlor, modification or
termination will further the purposes of the trust. To the extent
practicable, the modification must be made in accordance with the
settlorfs probable intention. The Tribal Court may modify the
administrative terms of a trust if continuation of the trust on
its existing terms would be impracticable or wasteful or impair
the trust’s administration. Upon termination of a trust under this
subsection, the trustee shall distribute the trust property in a
manner consistent with the purposes of the trust.

8. If a particular charitable purpose becomes unlawful,
impracticable, impossible to achieve, or wasteful:

a. The trust does not fail, in whole or in part;

b. The trust property does not revert to the settlor
or the settlor’s successors in interest; and

C. The Trikal Ccurt may modify c¢r terminate the trust
by directing that the trust property be applied or
distributed, in wheocle or in part, in a manner consistent with
the settlor’s charitable purposes, provided that a provision
in the terms of the charitable trust that would result in
distributicon of the trust property to a noncharitable
beneficiary prevails over the power of the Tribal Court tec
modify or terminate the trust only if, when the provision
takes effect:

1. The trust property is tec revert to the settlor
and the settlor is still living; or
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ii. Fewer than twenty-one (21) years have elapsed
since the date of the trust's creation.

9. After notice to the qualified beneficiaries, the trustee
of 'a trust consisting of ftrust property having a total value less
than one thousand dolliars ($1,000) may terminate the trust if the
trustee concludes that the wvalue -of the trust property is
insufficient to Jjustify the cost of administraticn. The Tribal
Court may medify or terminate a trust or remove the trustee and
appoint a different trustee if it determines that the value of the
trust property is insufficient to justify the cost of
administraticn. Upon termination of a trust under this subsection,
the trustee shall distribute the trust property in a manner
consistent with the purposes of the trust. This subsection does
not apply tc an easement for conservation or preservation.

10. The Tribal Court may reform the terms of a trust, even
if unambiguous, to conform to the terms to the settlorfs intention
if it is proved by clear and convincing evidence that both the
settlor’s intent and the terms of the trust were affected by a

.mistake of fact or law, whether in expression or inducement.

Section 23-13-9. Combination or Division of Trusts. After notice
to the gualified beneficiaries, a trustee may combine two cr more
trusts into a single trust or divide a trust intc two or more
separate trusts, 1f the result does not impair rights of any
beneficiary or adversely affect achievement of the purposes of the
trust.

Section 23-13-10. Rights of Creditors.

1. - To the extent a beneficiary’s interest is not protected
by &a spendthrift provision, the Tribal Court may authorize a
creditor or assignee of the beneficiary to reach the beneficiary’s
interest by attachment of present or future distributions to cor
for the benefit of the beneficiary or other means. The Tribal Court
may limit the award to such relief as is appropriate under the
clrcumstances.,

2. Whether or not a trust contains a spendthrift provision,
a creditor or assignee of a beneficiary may reach a mandatory
distribution of income or principal, including a distribution upon
termination of the trust, 1if the trustee has not made the
distribution to the beneficiary within a reasonable time after the
designated distribution date.
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3. . Trust property is not subject to perscnal obligations of
the trustee, even 1f the trustee becomes insclvent or bankrupt.

Section 23-13-11. Spendthrift Provisions.

1. A spendthrift provision is valid only if it restrains
both veoluntary and involuntary transfer of a beneficiary’s
interest.

2. A term of a trust providing that the interest of a
beneficiary is held subject Lo a “gpendthrift trust,” cr words of
similar import, is =ufficient to restrain both voluntary -and
involuntary transfer cf the beneficiary’s interest.

3. A beneficiary may not transfer an interest in a -trust in
viclation of a valid spendthrift provision and, except as otherwise

provided in this Chapter, a creditor or assignee of the beneficiary

may not reach the interest or a distribution by the trustee befcre
its receipt by the beneficiary.

4. Even - if a trust contains a spendthrift provision, a
beneficiary’s child, spouse, or former spouse whe has a Judgment
or court order against the beneficiary for support or maintenance,
or a judgment creditor who has provided services for the proctection
of a beneficiary’s interest 4in the trust, may obtain ZIZrom the
Tribal Court an corder attaching present or future distributions to
or for the benefit of the beneficiary.

5. A spendthrift provisicn is unenforceable against a claim
of the Tribe and, to-the extent a statute of the United States so
provides, a c¢laim of the United States.

Section 23-13-12. Discretionary Trusts.

1. Except as otherwise provided in this Section, whether or
not a trust contains a spendthrift provision, a creditor of a
beneficiary may not compel a distribution that is subject to the

trustee’s discreticn, even if:

a. The discretion is exXpressed 1in the form of a
standard of distribution; or

b. The trustee has abused the discretion.

2. To the extent a trustee has not complied with a standard
of distribution or has abused a discretion:
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. a. A distribution may be ordered by the Tribal Court
to satisfy a judgment or ccurt order against the beneficiary
for support or maintenance of the beneficiary’'s child,
spouse, or former spouse; and :

b. The Tribal Court shall direct the trustee to pay to
the c¢hild, spouse, or former spouse such amount as is
eguitable under the circumstances but not more than the amount
the trustee would have been regquired to distribute to or for
the benefit of the beneficiary had the trustee complied with
the standard or not abused the discretion.

3. This Section does not limit the right of a beneficiary
to maintain a judicial proceeding against a trustee for an abuse
of discretion or failure to comply with a standard for
distribution. :

Section 23-13-13. Claims Against Settlor. Whether or not the terms
of a trust contain a spendthrift provision, the following rules

apply:

1. During the lifetime of the settlor} the property cf a
revocable trust is subject te claims of the settlor’s creditors;

Z. With respect to an irrevocable trust, a creditor or
assignee of the settlor may reach the maximum amount that can be
distributed tc or for the settlor’s benefit, provided that if a
trust has more than one settlor, the amount the creditor or
assignee of a particular settlor may resach may not exceed the
settlor’s interest in the portion of the trust attributable to

~that settlor’s contribution; and

. 3. After the death of a settlor, and subject to the
settlor’s right to direct the source from which liabilities will
be paid, the preoperty of a trust that was revocable at the
settlor’s death is subject to claims of the settlor’s creditors,
costs of administration of the settlor’s estate, the expenses of
the settlor’s funeral and disposal of remains, and allowances under
this Title to a surviving spouse and. children to the extent the
settlor’s prcbate estate is inadequate to satisfy those claims,
costs, expenses, and allowances. :

Section 23-13-14. Revocable Trusts.

1. Unless the terms of a trust expressly provide that the
trust is irrevocable, the settlor may revoke or amend the trust.
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2. If a revocable trust is created cr funded by more than
one settlor: ‘

a. To the extent the trust consists of property
Jointly owned by the settlors, the trust may be revoked or
amended only by joint action of both settlors;

b. To the extent the trust consists cof property other
than jointly owned property, each settlor may revoke or amend
the trust with regard tc the portion of the trust property
attributable to that settlor’s contribution; and

C. Upon the revocation or amendment of the trust by
fewer than all of the settlors, the trustee shall promptly
notify the other settlors of the revocation or amendment.

3. The settlor may revoke or amend a revocable trust:

a. By substantial ccompliance with a method provided in
the terms of the trust; or

b. If the terms cf the trust do not provide a method
or the method provided in the terms is not expressly made
exclusive, by:

i. A later will, codicil, or other writing that
expressly refers to the trust or specifically devises
property that would otherwise have passed according to
the terms of the trust; or

ii. Any other method manifesting clear and
convincing evidence of the szettlor’s intent.

4., Upon revocation of a revocable trust, the trustee shall
deliver the trust property as the settlor directs.

5. A  settlor’s powers with respect to - revocation,
amendment, cor distribution of trust property may be exercised by
an agent under a power of attcrney only to the extent expressly
authorized by the terms of the trust or the power.

0. A guardian or conservator of the settlor may exercise a
settlor’s powérs with respect to . revocation, amendment, or
distribution of trust property only with the approval of the ccurt
supervising the conservatorship or guardianship.
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) 7. A trustee who does not know that a trust has been revoked
or amended ig not liable to the settlor or settlor’s successors in
interest for distributions made and other actions taken on the
assumption that the trust had not been amended or revoked.

8. While a trust is revocable and the setilcr has capacity
to revoke the trust, rights of the bheneficiaries are subject to
the control of, and the duties of the trustee are owed exclusively
to, the settlor.

g. During the pericd the power may be exercised, the holder
of a power of withdrawal has the rights of a settlor of a revocable
trust under this Section to the extent of the property subject tc
the power.

: 10. A person may commence a judicial prcceeding to contest
the validity of a trust that was revocable at the settlor’s death
within the earlier of:

a. Three (3) years after the settlor’s death; or

b. One hundred twenty (120} days after the trustee

sent the perscn a copy of the trust instrument and a notice

) infeoerming the person of the trust’s existence, of the
trustee’s name and address, and that a proceeding must be

commenced within one hundred twenty (120) days of the notice.

11. Upon the death of the settlor of a trust that was
revocable at the settlor’s death, the trustee may proceed to
distribute the trust property in accordance with the terms of the
trust. The trustee is not subject to liability for doing so unless:

a. The trustee knows of a pending judicial proceeding
contesting the validity of the trust; or

k. A potential contestant has notified the trustee of
a possible judicial proceeding to contest the trust and a
judicial proceeding is commenced within sixty (60) days after
the contestant sent the notification. :

12. A beneficiary of a trust that is determined to have been
invalid is liable to return any distribution received.

Section 23-13-15. Trustees.

1. Except as otherwise provided in this Section, a person
designated as trustee accepts the trusteeship:
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a. By substantially compliying with a method -of
acceptance provided in the terms of the trust; or

b. If the terms of the trust do not provide a method
or The method provided in the terms 1is not expressly made
exclusive, by accepting delivery. cf the trust property,
exercising powers or performing duties as trustee, or
otherwise indicating acceptance of the trusteeship.

2. I person cesignated as trustee who has not yet accepted
the trusteeship may reject the trusteeship. A designated trustee
who does not accept the trusteeship within a reascnable time after
knowing of. the designation is deemed to have rejected the
trusteeship.

_ 3. A person designated as trustee, without accepting the
trusteeship, may:

2. Act to preserve the trust property if, within a
reasonable time after acting, the perscn sends a rejection of
the trusteeship to the settlor or, if the settlor is dead or
lacks capacity, to a qualified beneficiary; and

b. Inspect or investigate trust property to determine
petential liabkility under environmental or other law or for
any other purpose.

4, A trustee shall give bond to secure performance of the
trustee’s duties only if the Tribal Court finds that a bond is
needed to protect the interests of the beneficiaries or is required
by the terms of the trust and the Tribal Court has not dispensed
with the requirement. The Tribkal Court may specify the amcunt of
a bond, its liabilities, and whether sureties are necessary. The
Trikbal Court may modify or terminate a bond at any time.

Section 23-13-16. Cotrustees.

1. Cotrustees who are unable to reach a unanimous decision
may act by majority decisicn.

2. If a vacancy occurs in a cotrusteeship, the remaining
cotrustees may act for the trust.

3. A cotrustee must participate in the performance of a
trustee’s function unless the cotrustee is unavailable to perfcrm
the function because of absence, illness, disqualification under
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j other law, or other temporary incapacity or the cotrustee has
properly delegated the performance of the function to anqther
trustee. '

-4, If a cotrustee is unavailable to perform duties because
of absence, illness, disqualification under other law, or other
temporary incapacity, and prompt action is necessary to achieve
the purposes of the trust or to avoid injury to the trust property,
the remaining cotrustee.or a majority of the remaining cotrustees
may act for the trust.

5. A trustee may not delegate to a cotrustee the performance
of a function the settlor reasonably expected the trustees to
perform Jjointly. Unless a delegation was irrevccable, a trustee
may revoke a delegation previously made.

6. . Except as otherwise provided in this Section, a trustee
who does not join in an action of another trustee is not liable
for the acticn. '

7. Each trustee shall exercise reasonable care to:

a. Prevent a cotrustee from committing a serious
) breach of trust; and

b. Compel a cotrustee to redress a serious breach of
trust. ' '

8, L - dissenting trustee who Jjoins in an action at the -
direction of the majority of the trustees and who notified any
cotrustee of the dissent at or before the time of the action is
not liable for the action unless the acticn is a seriocus breach of
trust.

Section 23-13-17. Resignation of Trustee.
1. A trustee may resign:

a. Upon at least thirty (30} days’ notice to the
qualified beneficiaries, the settlor, if living, and all
cetrustees; or '

b. With the approval of the Tribal Court.

2. In approving a resignation, the Tribal Court may issue

orders and impose conditions reasongbly necessary for the
protection of the trust property. '
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3. Any liability of a resigning trustee or of any sureties
on the trustee’s bond for acts or omissions of the trustee is not
discharged or affected by the trustee’s resignation.

Section 23-13-18. Removal of Trustee.
1. The settlor, a cotrustee, or a beneficiary may reqguest

the Tribal Court to remove a trustee, cr a trustee may be removed
by the Tribal Court on its own initiative.

2. The Tribal Court may remove a trustee if:

a. The trustee has committed a serious breach of
trust;

b. Lack of cooperation among cotrustees substantially

impairs the administration of the trust;

c. Because of unfitness, unwillingness, or persistent
failure of the trustee to administer the trust effectively,
the Tribal Court determines that removal c¢f the trustee best
serves the interests of the beneficiaries; or

d. There has been a substantial change of
circumstances or removal is requested by all of the qualified
beneficiaries, the Tribal Court finds that removal of the
trustee best serves the interests of all of the beneficiaries
and is not inconsistent with a material purpose of the trust,
and a suitable cotrustee or successor trustee is available.

3. Pending a final decision on a request to remove a
trustee, or in lieu of or in additicn to removing a trustee, the
Tribal Court may order such appropriate relief under this Chapter
as may be necessary to protect the trust property or the interests
of the beneficiaries.

Section 23-13-19. Vacancy of Trustee.

1. A vacancy in a trusteeship occurs if:

a. A person designated .as trustee rejects the
trusteeship; '

b. B person designated as trustee cannot be identified

or deoes not exist;
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C. A trustee resigns;

d. A trustee is disqualified of removed;

e. A trustee dies; cor

f. A guardian or conservator is appointed for an

individual serv;ng as Ttrustee.

2. If one or more cotrustees remain in cffice, a vacancy in
a trusteeship need not be filled. '

Section 23-13-20. Successor Trustee.

1. A wvacancy in a trusteeshlp must be filled if the trust
has no remaining trustee.

2. A vacancy in a trusteeship of a noncharitable trust that
is required to ke fllled must be filled in the following order of
priority: :

a. By a person designated in the terms of the trust to
act as successor trustee;

b. By a person appointed by unanimous agreement of the
qualified beneficiaries; or

C. By a person appointed by the Tribal Court.

3. A vacancy in a trusteeship of a charitable trust that is
required to be filled must be filled in the following crder of
pricrity:

a. By & person designated in the terms of the trust to
act as successor trustee;

b. By a person selected by the charitable .
organizations expressly designated to receive distributions
under the terms of the trust if the Tribal Ccurt concurs in
the selection; or

C. By a perscn appointed by the Tribal Court.

4, Whether or not a wvacancy in a trusteeship exists or is
required to be filled, the Tribal Court may appoint an additicnal
trustee or special fiduciary whenever the Tribal Court considers
the appointment necessary for the administration of the trust.
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Section 23-13-21. Delivery of Property to Successor.

1. Unless a cotrustee remains in office or the Tribal Court
otherwise orders, and until the fTrust property is delivered to a

successor trustee or other person entitled to it, a trustee who

has. resigned or been removed has the duties of a trustee and the
powers necessary to protect the trust property.

2. A trustee who has resigned or been removed shall proceed
expeditiously to deliver the trust property within the trustee’s
possession to the cotrustee, successcr trustee, or other person
entitled to it. '

Section 23-13-22, Compensation of Trustee.

1. If the terms of a trust do not specify the trustee’s
compensation, a trustee 1s entitled to compensation that is
reasonable under the circumstances.

2. If the. terms of a trust specify the trustee’s
compensation, the trustee is entitled to be compensated as
specified, but the Tribkal Couri may allow more or less compensation
if:

a. The duties of the trustee are substantially
different from those contemplated when the trust was created;
or

b. The compensation specified by the terms o¢f the

trust would be unreasonably low or high.

3. A trustee is entitled to ke reimbursed out of the trust
property, with interest as appropriate, for::

a. Expenses that were properly incurred in the

administration of the trust; and

b. To the extent necessary tc prevent unjust
enrichment of the trust, expenses that were not properly
incurred in the administration of the trust.

4. An advance by the trustee of money for the protection of

the trust gives rise to a lien against trust property to secure
reimbursement with reasonable interest.
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! Section 23-13-23. Duties of Trustee.

1. Upon acceptance of a trusteeship, the trustee shall
administer the trust in good faith, in accordance with its terms
and purposes and the interests of the beneficiaries, and in
accordance with this Chapter and any other laws of the Tribe
applicable to the trust or trustee.

2. A trustee shall administer the trust solely in the
interests of the beneficiaries. '

3. Subject to the rights of persons dealing with or
assisting the trustee as provided in this Chapter, a sale,
encumbrance, - or other transaction involving the investment or
management of trust property entered into by the trustee for the
trustee’s own personal account or which is otherwise affected by
a conflict between the trustee’s fiduciary and perscnal interests
is voidable by a beneficiary affected by the transaction unless:

2. The transaction was authcrized by the terms of the
trust; '
b. The transaction was approved by the Tribal Court;
) C. The beneficiary did not commence a Jjudicial

proéeeding within the time allowed under this Chapter;

d. The beneficiary consented to the trustee’s conduct,
ratified the transaction, or released the trustee in
compliance with this Chapter; or

e. The transaction involves a contract entered inte or
claim acquired by the trustee before the person became or
contemplated becoming trustee.

4. A sale, encumbrance, or other transaction involving the
investment or Hmnagement of trust property i1s presumed to be
affectec by a conflict between personal and fiduciary interests if
it is entered into by the trustee with:

a. The trustee’s spouse;

: b. The trustee’s descendants, siblings, parents, or
their spouses;

c. An agent or attorney of the trustee; or
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d. A corporation or other person or enterprise in
which the trustee, or a person that owns a significant
interest in the trustee, has an interest that might affect
the trustee’s best judgment. '

5. ‘A transaction between a trustee and a beneficiary that
does not concern trust property but that occcurs during the
existence of the trust or while the trustee retains significant
influence over the beneficiary and from which the trustee obtains
an advantage is wvoidable bky the beneficiary. unless the trustee
estaplishes that the transaction was fair to the beneficiary.

G. A transaction not concerning trust property in which the
trustee engages in the trustee’s individual capacity involves a
conflict Dbetween personal and fiduciary interests if the
transaction concerns an opportunity properly: belonging tTo the
trust. ‘

7. This Section does . not preclude the feollowing
transactions, 1f fair to the beneficiaries:

a. An agreement bketween a trustee and a beneficiary
raelating to the appointment or compensation of the trustee;

b. Payment of reasonable compensaticn to the tTrustee;
cC. A transaction between a trust and another trust,
decedent’s estate, or conservatcrship cof which the trustee is

a fiduciary or in which a beneficiary has an interest; or

d. An advance by the trustee of money for the
protection of the trust.

8. The Tribal Court may appeint a special fiduciary to make
a decision with respect to any proposed transaction that might

viclate this Section 1f entered into by the trustee.

9. If a2 trust has two or more beneficiaries, the trustee

shall act impartially in investing, managing, and distributing the-

trust property, giving due regard to the beneficiaries’ respective
interests. :

10. A trustee shall administer the trust as a prudent perscn
would, by «considering the purposes, terms, distributiocnal
requirements, and cther circumstances of the trust. In satisfving
this standard, the trustee shall exercise reascnable care, skill,
and caution.
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11. In administering a trust, the trustee may incur only
costs that are reascnable in relation to the trust property, the
purposes of the trust, and the skills of the trustee.

12. A trustee who has special skills or expertise, or 1is
named trustee in reliance upcn the trustee’s representation that
the trustee has special skills or expertise, shall use those
special skills or expertise. ‘ '

13. A trustee shall take reasonable steps to take control of
and protect the trust property.

14. A trustee shall take reasonable steps to enforce claims
of the trust and to defend claims against the trust. '

15. A trustee shall take reasonable steps to compel a former
trustee or other perscn to deliver trust property tc the trustee,
and to redress a breach of trust known to the trustee to have been
committed by a former trustee. '

l16. A ftrustee shall keep the beneficiaries of the trust
reasonably informed about the administration of the trust and of
the material facts necessary for them to protect their interests.
Unless unreasonable under the circumstances, a trustee shall
promptly respond to a beneficiary’s request for information
related to the administration of the trust.

17. A trustee shall:

a. Upon request cof a beneficiary, promptly furnish to
the beneficiary a copy of the trust instrument;

b. Within sixty (60) days after accepting a
trusteeship, notify the bkeneficiaries of the acceptance and
of the trustee’s name, address, and telephone number;

C. Within sixty (60) days after the date the trustee
acquires knowledge of the c¢reation of an irrevocable trust,
or the date the trustee acquires knowledge that a formerly
revocable trust has become irrevocable, whether by the death
0of- the settlor or otherwise, notify the qualified
beneficiaries of the trust’s existence, the identity of the
settlor or settlors, the right to request a copy of the trust
instrument, and the right to a trustee’s report as provided
in this Secticn; and :
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d. Notify the qualified beneficiaries in advance of
any change 1in the method or rate of the trustee’s
compensation. '

18. A trustee shall send to the distributees or permissible
distributees of +trust income or. principal, and to other
beneficiaries who request it, at least annually and at. the
termination of the trust, g report of the trust property,
liabilities, receilpts, and disbursements, including the source and
amount of the trustee’s compensation, a listing of the trust assets
and, 1f feasible, their respective market wvalues. Upon a vacancy

in a trusteeship, unless a cotrustee remains in ocffice, a report -

must be sent to the gualified beneficiaries by the former trustee.
A personal representative, conservator, or guardian may send the
beneficiaries a report on behalf of a deceased or incapacitated
trustee.

12. A beneficiary may waive the right to a trustee’s report
or other information otherwise required to be furnished under this
Section. A beneficiary, with respect te future reports and other
information, may withdraw a waiver previously given.

Section 23-13-24. General Powers.

1. A trustee, without authorization by a court, may
exercise:
a. Powers conferred by the terms of the trust; and
b. FExcept as limited by the terms of the trust:
i, All powers over the frust property which an
unmarried competent owner has over individually owned
property; ' C

ii. Any cother powers appropriate to achieve the
proper investment, management, and distributicn of the
trust property; and

iii. Any other powers conferred by this Chapter.

Z2. Without Ilimiting the authority conferred by this
Section, a trustee may:

a. Collect trust property and -accept or reject
additicns to the trust property from a settlor or any other
person;
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b. Acquire or sell property, for cash or on credit, at.
public or private sale;

C. ‘Exchange, partition, or otherwise change the
character of trust property:;

d. Deposit trust money in an account in a regulated
financial institution;

e, Borrow money, with or without security, and
mortgage or pledge trust property for a period within or
extending beycond the duration of the trust;

£. With respect to an interest in a proprietorship,
partnership, limited 1liability company, business trust,
corporation, or other form o¢f business or. enterprise,
continue the business or other enterprise and take any action
that may be taken by shareholders, members, or owners,
including merging, dissolving, or otherwise changing the form

" of business organization or centributing additional capital;

G. With respect to stocks or cother securities,
exercise the rights of an absolute owner, including the right
to:

i. Vote, or give proxies to vote, with or without
power of substitution, or enter into cor continue a voting
trust agreement;

ii. Hold a security in the name of a nominee cor in
other form without disclosure cf the trust so that title
may pass by delivery;

iii. Pay assessments and other sums chargeable or
accruing against the securities, and sell or exercise
stock subscription or conversion rights; and

iv. Deposit the securities with a depositary or
other regulated financial institution; .

h. With respect to an interest in real property,
construct, or make ordinary or extracrdinary repairs to,
alterations to, or improvements in, buildings or other
structures,  demolish improvements, raze existing or erect new

" party walls or buildings, subdivide or develop land, dedicate
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land to public use or grant public or private easements, and
make or vacate plats and adjust boundaries;

i, Fnter into a lease for any purpose as lessor or
lessee, including a lease or other arrangement for
exploration and removal of natural resources, with or without
the option to purchase cor renew, for a period within or
extending beyond the duration of the trust;

J. Grant an option involving a sale, lease, or other
disposition of trust property or acguire an option for the
acguisition of property, including an opticn exercisable
beyond the duration of the trust, "and exercise an option sco
acquired;

k. Insure the property of the trust against damage or

loss and insure the trustee, the <trustee’s agents, and
beneficiaries against liability arising from  the

administration of the trust;

1. Abandon or decline to administer 'property of no
value or of insufficient value to justify its collection or
continued administraticen;

m. Pay or contest any claim, settle a claim by or
against the trust, and releass, in whole or in part, a claim
belonging to the trust;

n. Pay taxes, assessments, compensation of the trustee
and of employees and agents cf the trust, and other expenses
in;urred in the administration of the trust;

0. Exercise elections with respect to taxes;

P. Select a mode of payment under any employee benefit
or retirement plan, annuity, or life insurance payable to the
trustee, exercise rights thereunder, including exercise of
the right to indemnification for expenses and against
liabilities, and take appropriate acticn to collect the
proceeds;

q. Make loans out of trust property, including loans
to a beneficiary on terms and conditions the trustee considers
to be falir and reasonable under the cilircumstances, and the
trustee has a lien on future distributicns for repayment of
these lecans;
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r. Pledge trust property to guarantee loans made by
cthers to the beneficiary;

S. Bppoint a trustee to act in ancther jurisdiction
with respect to frust property located in the other
jurisdiction, confer upon the appointed trustee all of the
powers and duties of the appointing trustee, require that the
appointed trustee furnish security, and remove any trustee so
appointed;

t. Pay an amount distributable to & beneficiary who is
under a legal disability or who the trustee reasonably
believes 1is  incapacitated, by paying it directly to the
benefigiary or applylng it for the beneficiary’s beneflt, or
by:

i. Paying it to the beneficiary’s conservator or,
if the beneficiary does not have a conservator, the
beneficiary’s guardlan,

ii. Paying it tc the beneficiary’s custocdian or
custodial trustee and, for that purpose, creating a
custodianship cor custodial trust;

iii. If the trustee does not know of a COnservator,
guardian, custodian, or custodial trustee, paying it to
an adult relative or other person having legal or
physical care or custody of the beneficiary, tc be
“expended on the beneficiary’s behalf; or

iv. Managing it as  a separate fund on the
beneficiary's behalf, subject to the beneficiary’s
continuing right to withdraw the distributicn;

u. On distribution of trust property or the division
or Termination of a trust, make distributions in divided or -
undivided interests, allocate particular  assets in

proportionate or disproportionate shares, wvalue the trust
preoperty for those purposes, and adjust for resulting
differences in wvaluation;

v. Resclve a dispute concerning the interpretation of .

the trust or its administration by negotiation, mediation,
arbitration, or cother procedure for dispute resolution:
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W. Prosecute or defend an action, claim, or court
proceeding in any jurisdiction to protect trust property and
the trustee in the performance of the trustee’s duties;

X. Sign ard deliver contracts and other instruments
that are useful to achieve or facilitate the exercise of the
trustee’s powers; and :

Y. On termination of the trust, exercise the powers
appropriate tco wind up the administration of the trust and
‘distribute the trust property tc the persons ehtitled to it.

3. Notwithstanding the breadth cf discreticn granted to a
_trustee in the terms of the trust, including the use of such terms
as “absclute”, “sole”, or “uncontrolled”, the trustee ghall
exercise a discretionary power in good faith, in accordance with
fiduciary duties, and in accordance with the terms and purposes of
the trust and the interests of the beneficiaries.

4, Unless the terms of the trust expressly indicate that a
rule in this subsecticon does not apply:

a. A person other than a settlor who is a beneficiary
and trustee of a trust that confers on the trustee a power to
make discreticnary distributions to or for the trustee’s
personal benefit may exercise the power only in accordance
with an ascertainablie sgtandard relating to the trustee’s
individual health, educaticn, support, or maintenance; and

b. . A trustee may not exercise a power to make
discretionary distributicns teo satisfy a legal obligation of
suppert that the trustee persoconally owes ancther person.

5. The exercise of a power 1is subject tc the fiduciary
duties prescribed by this Chapter.

Section 23-13-25. Delegation by Trustee.

1. A trustee may delegate duties and powers that a prudent
trustee of comparable skills could properly delegate under the
circumstances. The trustee shall exercise reasonable care, skill,
and caution in:

a. Selecting an agent;

b. Establishing the scope and terms of the delegation,
consistent with the purposes and terms of the trust; and

XXIII-130



c. Periodically reviewing the agent’s actions in order
to monitor the agent’s performance and compliance with the
terms of the delegation. -

2. A trustee who complies with this Section is not liable
te the beneficiaries or to the trust for an action of the agent to
whom the function was delegated.

3. In performing a delegated function, an agent cwes a duty
to the trust to exercise reasonable care to comply with the terms
of the delegaticn.

4, By accepting a delegation of powers or duties from the
trustee of a trust that is subject to the laws of the Tribe, an
agent submits to the jurisdiction of the Tribe and the Tribal
Court. :

Section 23-13-26. Direction of Trustee.

1. While a trust is revccable, the trustee may. follow a
direction of the settlor that 1is contrary tc the terms of the
trust.

2. . If the terms cf a trust confer upon a perscn other than
the settlor of a revocable trust power to direct certain actions
of the trustee, the trustee shall act in accordance with an
exercise of the power unless the attempted exercise is manifestly
contrary to the terms of the trust or the trustee knows the
attempted exercise would constitute a serious breach of a fiduciary
duty that the person holding the.power owes toc the beneficiaries
“of the trust.

3. The terms of a trust may confer upon a trustee or other
person a power to direct the modification or termination of the
trust. - ' '

4, A person, other than a beneficiary, who holds a power to
direct is presumptively a fiduciary who, as such, is required to
act in good faith with regard to the purposes of the trust and the
interests of the beneficiaries. The holder of a power to direct is
liable for any loss that results. from breach of a fiduciary duty.

Section 23-13-27. Recordkeeping.

, 1. A  trustee shall keep adequate records of the
administration of the trust.
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2. A trustee shall %keep trust prcperty separate from the
trustee’s own property.

3. A trustee shall cause the trust property tc be designated
so that the interest of the trust, to the extent feasible, appears

in records maintained by a party other than a trustee or’

beneficlary, provided that if the trustee maintains records
clearly indicating the respective interests, a trustee may invest
as a whole the property of t{wo or more separate trusts.

Section 23-13-28. Certification of Trust.

1. Instead of furnishing a copy of the trust instrument to
a person other than a beneficiary, the trustee may furnish to the
person a certification of +trust containing the following
information:

a. That the trust exists and the date the trust
instrument was executed;

b. The identity of the settlor;

c. The identity and address of the currently acting
trustee;

d. The powers of the trustee;

e. The revocability or irrevocability of the trust and
the identity of any person holding a power to revoke the
trust;

f. The authority of cotrustees to sign or otherwise

authenticate and whether all or less than all are required in
order to exercise powers cof the trustee;

g. The trust’s taxpavyer identification number; and

h. The manner of taking title to trust property.
2, A certification of trust may be signed or otherwise

authenticated by any trustee.

3. - A certification of trust must state that the trust has
not been revoked, modified, cr amended 1in any manner that would
cause the representations contained in the certificaticn of trust
te be incorrect.

XXII-132

N



;"_\

4., A certificaticen of trust need not contain  the
dispositive terms of a trust.

5. A recipient of a certification of trust may reguire the
trustee to furnish copies of those excerpts from the original trust
instrument and later amendments which designate the trustee and
confer upon the trustee the power to act 1in  the pending
transaction. :

6. A person who acts in reliance upon a certification of
trust without knowledge that the representations contained therein
are incorrect is not liabkle to any person for so acting and may
assume without inquiry the existence of the facts contained in the
certification. Knowledge of the terms of the trust may not be
inferred solely from the fact that a copy c¢f all or part of the
trust instrument 1s held by the person relying upon the
certification. '

7. A person who in good faith enters into a transaction in
reliance upon a certification of trust may enforce the transaction
against the trust property as if the representations contained in
the certification were correct.

8. A person maklng a demand for the trust instrument in
addltlon to a certification of trust or excerpts is liable for
damages if the Tribal Court determiries that the person did not act
in good faith in. demanding the trust instrument.

9.  This Section does not limit the right of a -person to

.obtain a copy cf the trust instrument in a judlClal proceeding

concerning the trust.

-Séction 23-13-29. Distribution on Termination.

1. Upon termination or partial termination c¢f a trust, the
trustee may send to the beneficiaries a proposal for distribution.
The right of any beneficiary to object tc the proposed distribution
terminates 1f -the beneficiary does not nctify the trustee of an
objection within thirty (30) days after the proposal was sent but
only if the preposal informed the beneficiary of the right to
object and of the time allowed for objection.

2. Upon the occurrence of an event terminating or partially

terminating a trust, the trustee shall proceed expeditiously to
distribute the trust property to the persons entitled to 1it,
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subjeét to the right of the trustee to retain a reasonable reserve
for the payment of debts, expenses, and taxes.

3. A release by & beneficiary of a trustee from liability
~for breach of trust.-is invalid to the extent:

a. It was induced by improper conduct of the trustee;
or

b. The beneficiary, at the time of the release, did
not know of the beneficiary’s rights cr of the material facts
relating to the breach.

Section 23-13-30. Personal Liability.

1. Except as otherwise provided in the contract, a trustee
is not personally liable on a contract properly entered into in
the trustee’s fiduciary capacity in the course of administering
the trust .if the trustee in the contract disclosed the fiduciary
capacity.

2. A trustee is personally liable for torts committed in
the course of administering a trust, cr for obligations arising
from ownership or control of trust property, including liability
for wviolation of environmental law, only if the trustee 1is
perscnally at fault.

3. A claim based on a contract entered into by a trustee in
the trustee’s fiduciary capacity, on an cobligation arising from
ownership or control of trust property, or on a tort committed in
the course of administering a trust, may be asserted in a judicial
proceeding ~against the trustee in the trustee’s fiduciary
capacity, whether or not the trustee is personally liable for the
claim. ' :

Section 23-13-31. Persons Dealing with Trustee.

1. A person other than a beneficlary who in good faith
assists a trustee, or who in good faith and for value deals with
a trustee, without knowledge that the trustee is exceeding cor
improperly exercising the trustee’s powers is protected from
liability as 1if the trustee properly exercised the power.

2. A person other than a beneficiary whe in gcod faith deals

with a trustee is not required to inguire into the extent of the
trustee’s powers or the propriety of their exercise.
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3. A person who in good faith delivers assets to a trustee
need nct ensure their proper application.

4, A person cother than a beneficiary who in good faith
gssists a former trustee, or who in good faith and for value deals
with a former trustee, without knowledge that the trusteeship has -
terminated is protected from liability as if the former trustee
were still a trustee.

Section 23-13-32. Breach of Trust.

1. A violation by & trustee of a duty the trustee owes to
a beneficiary is a breach of trust.

2. 'To remedy a breach of trust that has occurred or may
oecur, the Tribal Court may: '

a. Compel the trustee to perform the trustee’s duties;
' b. Enjoin the trustee from committing a breach of
trust;
c. Compel the trustee to redress a breach of trust by

paying money, restoring property, or other means;
d. . Order a trustee to account;

e. Bppoint a special fiduciary to take possession of
the trust property and administer the trust;

f. Suspend the trustee;

g. Remove the truStee as provided in this Chapter;

h. Reduce or deny compensation to the trustee;

T Void an act of the trustee, impose a lien cor a

constructive trust on trust property, or trace trust property
wrongfully dispesed of and recover the property or. its
proceeds; or

j. Order any cother appropriate relief.

3. A trustee who commits a breach of trust is liable to the
beneficiaries affected for the greater of:
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a. The amount reguired to restore the wvalue of the
trust property and trust distributions to what they would
have kheen had the breach not occurred; or

b. The prcfit the trustee made by reascn of the breach.

4, If more than one trustee is liable to the beneficiaries
for a breach of trust, a trustee is entitled to contribution from
the other trustee or trustees, except:

a. A trustee is not entitled to contribution if the
trustee was substantially more at fault than another trustee
or if the trustee committed the breach of trust in bad faith
or with reckless indifference to the purpocses of the trust or
the interests of the beneficiaries; and

b. A trustee who received a benefit from the breach of
trust is not entitled tec contribution from another trustee to
the extent of the benefit received..

J. A trustee is accountable to an affected beneficiary for
any profit made by the trustee arising from the acdministration cf
the trust, even absent a breach of trust. '

6. Absent a breach of trust, a trustee is not liabkle to a
beneficiary for a loss or depreciation in the wvalue of trust
property or for neot having made a profit.

7. In a judicial proceeding inveolving the administration of
a trust, the Tribal Court may, 1if Jjustice and equity regquires,
award costs and expenses, including reasonable attorney’s fees, to
any party, tc be paid by another party or frcem the trust that is
the subject of the controversy.

Section 23-13-33. Defenses.

1. A trustee who acts in reasonable reliance on the terms
of the trust as expressed in the trust instrument is not liable to
a beneficiary for & breach of trust to the extent the breach
resulted from the reliance.

2.. If the happening of an event, including marriage,
divorce, performance of educational requirements, or death,
affects the administration or distribution of a trust, a trustee
who has exercised reasocnable care to ascertain the happening of
the event 1s not liable for a loss resulting from the trustee’s
lack of knowledge.
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3. A trustee is not liable to a beneficiary for breach of
trust if the beneficiary, consented to the conduct constituting
the breach, released the trustee from liability for the breach} or
ratified the transaction constituting the breach, unless:

a. The consent, release, or ratification of the
beneficiary was induced by improper ccnduct of the trusteeg;
or ’

b. At the time of the consent, rélease, or
ratification, the beneficiary did net know of the
beneficiary’s rights or of the material facts relating to the
breach.

4, A term of a trust relleving a trustee of liability for

breach of trust i1s unenforceable tc the extent that it:

a. Relieves the trustee of liability for breach of
trust committed in bad faith or with reckless indifference to
the purposes of the trust or the interests of the
beneficiaries; or S

‘ b. Was inserted as the result of an abuse by the
trustee of a fiduciary or confidential relaticnship to the
settlor. '

5. An exculpatory term drafted or caused to be drafted by
the trustee is invalid as an abuse of a fiduciary or confidential
relationship unless the trustee proves that the exculpatory term
is fair under the circumstances and that its existence and contents
were adequately communicated to the settlor.

Section 23-13-34. Limitations of Actions.

1. A beneficiary may not commence a proceeding against a
trustee for breach of trust more than one (1) year after the date
the beneficiary cr a representative of the beneficiary was . sent a
report that adequately disclosed the existence of a potential claim
for breach of trust and informed the beneficiary of the time
allowed for commencing a proceeding.

2. B report adequately discloses the existence of a
potential claim for breach of trust if it provides sufficient
information so that the beneficiary or representative knows of the

potential claim or should have inguired into its existence.
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3. If subsection (1) dces not apply, a judicial proceeding
by a beneficiary against a trustee for breach of trust must be
commenced within five (5) years after the first to occur of:

a. The removal, resignation, or death of the trustee:;

b. The termination of the bkeneficiary’s interest in
the trust; or

c. The termination of the trust.

CHAPTER 14
POWERS OF ATTORNEY

Section 23-14-1. Definitions. In addition to the definitiocns in
"Chapter 1 of this Title, unless the context requires otherwise or
ancther definition is provided for a particular sectition, in this
Chepter: A

1. “Advance medical directive” means any written
instructions concerning the making of medical treatment decisions
on behalf of the person who has provided the instructions.

2. “Agent” means a person granted authority to act for a
principal under a power of attorney, whether denominated an agent,
attorney-in-fact, or otherwise and includes an original agent,
coagent, successor agent, and a person to which an agent’s
authority is delegated.

3. “"Artificial nourishment and hydration” means any medical
procedure whereby nourishment or hydration is supplied through a
tube inserted into a person’s nose, mouth, stomach, or intestines
or nutrients or fluids are injected intravenously into a person’s
bloodstream.

4. "Decisional capacity” means the ability to provide

informed consent to or refusal of medical treatment or the ability

to make an informed decision or action related te the application,
enrollment, disenrcllment, appeal, or other function necessary for
private or public health care benefits.

5. “Durable,” with respect to a power of attorney, means
not terminated by the principal’s incapacity or unavailability.
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6. “Health care provider” has the meaning provided in Title
XVIII of the Code or subsequent enactment replacing Title XVIII of
the Ccde.

7. “Medical treatment” means the provision, withholding, or
withdrawal of any health care, medical procedure, including
artificially provided nourishment and hydration, = surgery,
cardiopulmonary resuscitation, or service to maintain, diagnose,
treat, or provide for a patient’s physical or mental health or
personal care. '

8. “Presently exercisable general power of appointment,
with respect to property or a property interest subject tc a power
of appointment, means power exercisable at the time in question to
vest absolute ownership in the principal individually, the
principal’s estate, the principal’s creditors, or the creditors of
the principal’s estate and includes a power of appointment not
exercisable until the occurrence of a specified event, the
satisfaction of an ascertainable standard, or the passage of a
specified period only after the occurrence of the specified event,
the satisfaction of the ascertainable standard, or the passage of
the specified period, but does not include a power exercisable in
a fiduciary capacity or only by will.

9. “Principal” means an individual who grants authority to
an agent in a power of attorney.

10. M“Unavailability” means inability of .an individual te
manage property or business affairs because the individual is:

a. Missing; or
b. Detained, including incarcerated in a penal system.

Section 23-14-2. Law Applicable. The meaning and effect of a power
of attorney is determined by the law of the jurisdiction indicated
in the power of attorney and, in the absence cf an indication of
jurisdiction, by the law of the jurisdiction in which the power of
attorney was executed, provided that any power of attorney executed
within the territery of the Tribe shall be deemed executed in the
jurisdiction of the Tribe.

. Section 23-14-3. Durability. A power of attorney created under or

subject to this Chapter is durable unless it expressly provides
that it is terminated by the incapacity or unavailability of the
principal.
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Section 23-14-4. Signing.

1. A power of attorney must be signed:
a. By the principal; or
b. In the principal’s conscicus presence by another

individual directed by the principal to sign the principal’s
name on the power of attorney.

2. A signature on a power of attorney is presumed to be
genuine if the principal acknowledges the signature before a notary
public or other individual authorized by law to take
acknowledgments . '

Section 23-14-5. Validity.

1. A power of attorney executed in the territory of the
Tribe is valid if its execution complies with this Chapterzr.

2. A power of attorney executed other than in the territory
of the Tribe is valid in the territory of the Tribe if, when the
power of attorney was executed, the execution complied with the
law of the jurisdiction that determines the meaning and effect of
the power of attorney pursuant to this Chapter.

3. A photocopy or electronically transmitted copy of an
original power of attorney has the same effect as the criginal.

Section 23-14-6. Effectiveness.

1. A power cf attorney is effective when executed unless
the principal provides in the power of attorney that it becomes
effective at a future date or upon the cccurrence of a future event
or contingency.

2. If & power of attorney becomes effective upon the
occurrence of a future event or contingency, the principal, in the
power of attorney, may authorize one or more persons to determine
in a writing or other record that the event or contingency has
occurred, :

3. If a  power of attorney becomes effective upon the
principal’s incapacity or unavailability and the principal has not
authorized a person to determine whether the principal is
incapacitated or unavailable, or the person authorized is unable
or unwiliing to make the determination, the power of attorney
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becomes effective upon a determination in a writing or other record
by:

a. A physician or licensed psychiatrist or
psychologist that the principal is incapacitated; or

b. An attorney at law, a judge, Or an apprepriate
governmental official that the principal is unavailable.

4. . A person authorized by the principal in the power of
attorney to determine that the principal 1i1s incapacitated or
unavallable may act as the principal’s personal representative to
obtain access to the principal’s health care information and
communicate with the principal’s health care provider.

Section 23-14-7. Nomination of Conservator or Guardian.

1. In a power of attorney, a principal may nominate a
conservator, a guardian of the principal’s estate, or a guardian

-of the principal’s person for consideration by a court if

protective proceedings for the principal’s estate or person are
begun after the principal executes the power of attorney. Except
for good cause shown or disgqualification, ‘the court shall make its
appointment in accordance  with the principal’s most recent-
nomination.

2. If, after a principal executes a power of attorney, a
court appoints a conservator or guardian of the principal’s estate
or cther fiduciary charged with the mandgement of some or all of
the principal’s property, the agent is accountable to the fiduciary
as well as to the principal.

Section 23-14-8. Termination.

1. A power of attorney terminates when:
a. The principal dies;
b. If the power of attorney is not durable, the

principal becomes incapacitated or unavailable;

c. ' The principal revokes the power of attorney;
d.  The power of attorney provides that it terminates;
e. The purpose of the ©power of attorney is

acccmplished; or
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£. The principal revokes the agent’s authority or the
agent dies, becomes incapacitated, or resigns, and the power
of attorney does not provide for ancther agent to act under
the power of attorney. '

2. An agent’s authority terminates when:
a. The principal revokes the authority;
b. The agent dies, becomes incapacitated, or resigns;
c. An acticn is filed for the dissolution or annulment

of the agent’'s marriage to the principal or their legal
separation, unless the power of attorney otherwise provides;
or

d. The power of attorney terminates.

3. Unless the power of attorney otherwise provides, an
agent’s authority is exercisable until the authority terminates
under this Section, notwithstanding a lapse of time since the
execution of the power of attorney.

4. Termination of an agent’s authority or of a power of
attorney is not effective as tc the agent c¢r ancther person that,
~without actual knowledge of the termination, acts in good faith
under the power of attorney. An act so performed, unless ctherwise
invalid or unenforceable, binds the principal and the principal’s
successors in interest.

3. Incapacity or unavailability of the principal of a power
of attorney that is not durable does not revoke or terminate the
power of attorney as to an agent or other person that, without
actual knowledge of the incapacity or unavailability, acts in good
faith under the power of attorney. An act so performed, unless
otherwise invalid or unenforceable, binds the principal and the
principal’s successors in interest.

6. The execution of a power of attorney does not revoke a
power of attorney previously executed by the principal unless the
subsequent power of attorney provides that the previous power of
attorney is revoked or that all other powers of attorney are
revoked.
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Section 23-14-9. Agents Generally.

1. Except as otherwise provided in the power of attorney,
a person accepts-appointment as an agent under a power of attorney
by exercising authority or perfcrming duties as an agent or by any
other asserticn or conduct indicating acceptance.

2. Unless the power of attorney otherwise provides, an
agent is entitled to reimbursement of expenses reasonably incurred
on behalf of the principal and to compensation that is reasonable
under the circumstances.

Section 23-14-10. Grant of General Authority.

1. Subject tc the requirements in this Chapter for matters
requiring specific grants of authority: :

a. 1f a power of attorney grants to an agent authority
to do all acts that a principal could do, the agent has the
general authority described in this Chapter; and

b. If the subjects over which authority is granted in
a power of attorney are similar or overlap, the broadest
authority controls. ' :

2. Authority granted in a pcwer cf attorney is exercisable
with respect to property that the principal has when the power of
attorney is executed or acquires later, whether or not the property
is located in the territory of the Tribe and whether or not. the
authority is exercised or the power of attorney is executed in the
territory of the Tribe.

3. An act performed by an agent pursuant to a power of
attorney has the same effect and inures to the benefit of and binds
the principal and the principal’s successors in interest as if the
principal had performed the act.

Section 23-14-11. Powers Requiring Specific Authority.

1. An agent under a power of_attorney may do the following
on behalf of the principal or with the principal’s property only
if the power of attorney expressly grants the agent the authority
and exercise c¢f the authority is not otherwise prohibited by
ancther agreement or instrument to which the authcrity or property
is subject:
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a. Create, amend, revoke, or terminate a trust which
becomes effective during the settlor”s lifetime;

b. Make a gift;

C. Create or change rights of survivorship;

d. Create or change a beneficiary designation;

e. Delegate authority granted under the power of
attorney; :

f. Wazive the principal’s right -to be a beneficiary of

a joint and surviver annuity, including a survivor benefit
under a retirement plan;

g. Exercise fiduciary powers that the principal has
autheority to delegate;

h. Disclaim property, including & powear of
appointment; or

i. Consenting to or refusing medical treatment,
including artificial nourishment and hydration, or otherwise
making medical or health care decisions.

2. Notwithstanding a grant of authcrity to do an act
described in this Section, unless the power cof attorney otherwise
provides, an agent that is not an ancestor, spouse, or descendant
of the principal may not exercise authority under a power of
attorney to create in the agent, or in an individual to whom the
agent owes a legal obligation of support, an interest in the
principal’s property, whether by gift, right of survivorship,
beneficiary designation, disclaimer, or otherwise.

Section 23-14-12. Real Property. Unless the power cof atforney
otherwise provides, language 1in a power of attorney granting
general authority with respect to real property authorizes the
agent Lo:

1. Demand, buy, lease, receive, accept as a glft or as
security for an extension of credit, or otherwise acguire or reject
an interest in real property or a right incident to real property;

2. Sell; exchange; convey with or without covenants,
representations, or warranties; guitclaim; release; surrender;
retain title for security; encumber; partition; consent. to
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partitioning; subject to an easement or covenant; subdivide; apply
for zoning or other governmental permits; plat or consent to
platting; develop; grant an option concerning; lease; sublease;
contribute to an entity in exchange for an interest in that entity;
or otherwise grant or dispose ©of an interest in real property or
a right incident to real property;

3. Pledge or mortgage an interest in real property or right
incident to real property as security to borrow money or pay,
renew, or extend the time.of payment of a debt of the principal or
a debt guaranteed by the principal;

4, Release, assign, satisfy, or enforce by litigation or
otherwise a mortgage, deed of trust, conditional sale contract,
encumbrance, lien, or other claim tc real property which exists or
is asserted; and

5. Manage or conserve an interest in real property or a

. right incident to real property owned or claimed to be owned by

the principal, including:

a. Insuring against liability or casualty cr other
loss; '

b. Obtaining or regaining possession of or protecting
the interest or right by litigation or otherwise;

C. Paying, assessing, compromising, or contesting
taxes or assessments or applying for and receiving refunds in
connection with them; and

d. Purchasing supplies, hiring assistance or labor,
and making repalrs or alterations to the real property:;

e. Use, develop, alter, replace, remove, erect, or
install structures or other improvements upcen real property -
in or incident to which the principal has, cr claims to have,
an interest or right;

f.- Participate in a reorganizaticn with respect to
real preoperty or an entity that owns an interest in or right
incident to real property and receive, and hold, and act with
respect te other property received 1in a plan of
reorganization;

g. Change the form of title of an interest in or right
incident to real property; and
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h. Dedicate to public use, . with or without
consideration, easements or other real property in which the
principal has, or claims to have, an interest.

Section 23-14-13, Personal Property. Unless the power of attorney
otherwise provides, language in a power of atterney granting
general authority with respect to personal property authcrizes the
agent to:

1. Demand, buy, receive, accept as a gift or as security
for an extension of credit, or otherwise acquire or reject
ownership. or possession of personal property or an interest in
perscnal property;

2. Sell; exchange; convey with or without covenants,
representations, or warranties; quitclaim; release; surrender;
create a security interest in; grant opticns concerning; lease;

sublease; or, ctherwise dispose of personal property or an interest.

in perscnal property;

3. Grant a security interest in perscnal property or an
interest in personal property as security to borrow money or pay,
renew, or extend the time of payment ¢f a debt cof the principal or
a debt guaranteed by the principal;

4, Release, assign, satisfy, or enforce by litigation or
ctherwise, a security interest, lien, or other claim on behalf of
the principal, with respect to personal property or an interest in
personal property:

5. Manage cor conserve personal property or an interest in
perscnal preperty on behalf of the principal, including:

a. Insuring against liability or casualty or other
loss; '

b. Obtaining or regaining possession of or protecting
the property or interest, by litigation or otherwise;

c. Paying, assessing, compromising, or contesting
faxes or assessments or applying for and receiving refunds in
connection with taxes or assessments;

d. Moving the property from place to place;

e. Stering the property; and
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f. Using and making | repairs, alterations, or
improvements to the property; and

6. Change the form of title of an interest in personal
property.

Section 23-14-14. Bank Accounts. Unless the power of attorney
otherwise provides, language in a power of attorney granting
general authority with respect to banks and other financial
institutions authorizes the agent to:

1. Continue, modify, and terminate an account or other
banking arrangement made by or on behalf of tlie principal:;

2. Establish, modify, and terminate an account or other
banking arrangement with a bank, trust company, savings and loan
association, credit union, thrift company, brokerage firm, or
other financial institution selected by the agent;

3. Contract for .services available from a financial
institution, including renting a safe deposit box or space in a
vault;

4. Withdraw, by check, order, electronic funds transfer, or
otherwise, morey or property of the principal deposited with or
left in the custody of a financial institution;

‘ 5. Receive statements of account, wvouchers, notices, and
similar documents from a financial institution and act with respect
to them;

c. Enter a safe deposit box cor vault and withdraw or add to
the contents;

. 7. Borrow money and pledge as security personal property
of the principal necessary tc borrow money cr pay, renew, or extend
the time of payment of a debt of the principal or a debt guaranteed
by the principal;

8. Make, assign, draw, endorse, discount, guarantee, and
negotiate promissory notes, checks, drafts, and other negotiable
or nonnegotiable instruments of the principal or pavable to the
principal or the principal’s order, transfer money, receive the
cash or other proceeds of theose transactions, and accept a draft
drawn by a person upon the principal and pay it when due;
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9. Receive for the principal and act upon a warehouse
" receipt or other document of title whether tangible or electronic,
or other negotiakle or nconnegeotiable instrument;

10. Apply for, receive, and use letters of credit, credit
and - debit cards, electronic transaction authorizations, and
traveler"s checks from a financial institution and give an
indemnity or other agreement in connection with letters of credit;
and

11. Consent to an extension of the time of payment with
respect to commercial paper cor a financial transaction with a
financial institution. '

Section 23-14-15. Entities and Businesses. Subject to the terms of
a document or an agreement governing an entity or an entity
cwnership interest, and unless the power of attorney otherwise
provides, language in a power of attorney granting general
authcrity with respect to operation of an entity or business
authorizes the agent to:

1. Operate, buy, sell, enlarge, reduce, or terminate an
ownership interest;

2. Perform a duty or discharge a liability and exercise in
person or by proxy a right, power, privilege, or opticn that the
principal has, may have, or claims to have;

3. Enforce the terms of an ownership agreement;

4. Initiate, participate in, submit to alternative dispute
resolution, settle, oppose, or propose or accept a compromise with
respect to litigation to which the principal is & party because of
an ownership interest;

5. Exercise in person or by proxy, or enforce by litigation
or otherwise, a right, power, privilege, or option the principal
has or claims to have as the holder of stocks and bonds;

6. With respect to an entity or business owned solely by
the principal:

a. Continue, medify, renegotiate, extend, and
terminate a contract made by cr on bkehalf of the principal
with respect tc thes entity or business before execution of
the power of attorney;
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b. Determine:
i. The location of its operation;
ii. The nature and extent of its business;
iii. The 'methods of manufacturing, selling,

merchandising, financing, accounting, and advertising
employed in its operation;

iv. The amount and types of insurance carried; and

. The mode of engaging, compensating, and
dealing with its employees and accountants, attorneys,
or other advisors;

c. Change the name or form of organization under which
the entity or business is-operated and enter into an ownership
agreement with other persons to take over all or part of the
operation of the entity or business; and

d. Demand and receive money due or claimed by the
principal or on the principal’s behalf in the cperation of
the entity or business and control and disburse the money in
the operation of the entity cor business;

7. Put additional capital into an entity or business in
which the principal has an interest; '

8. Join in a -plan o©of reorganization, consocolidation,
conversicn, domestication, or merger of the entity or business;

9. Sell or liguidate all or part of an entity or business;

10. Prepare, sign, file, and deliver reports, compilations
of information, returns, or other papers with respect to an entity
or business and make related payments; and’

11. Pay, compromise, or contest taxes, assessments, fines,
or penalties and perform any other act to protect the principal
from illegal or unnecessary taxation, assessments, - fines, or
penalties, with respect to an entity or business, including

attempts to recover, in any manner permitted by law, money paid

before or after the execution of the power of attorney.

Section 23-14-16. Insurance. Unless the power of attorney
otherwise provides, language in a power o¢of attorney granting
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general authority with respect tc insurance and annuities
authorizes the agent to:

1. Continue, pay the premium c¢r make a contribution on,
modify, exchangé, rescind, release, or terminate a contract
procured by or on behalf of the principal which insures or provides
an annuity to either the principal or another person, whether or
not the principal is a beneficiary under the contract;

2. Procure new, different, and additional contracts of
insurance and annuities for the principal and the principal’s
spouse, children, and other dependents, and select the amount,
type of insurance or annuity, and mode of payment;

3. Pay the premium or make a contributicen con, modify,
exchange, rescind, release, or terminate a contract of insurance
or annulity procured by the agent;

4, Apply for and receive a loan secured by a contract of
insurance or annuity; -

5. Surrender and receive the cash surrender wvalue on a
contract of insurance or annuity;

6. Exercise an election;

7. Exercise investment powers available under a contract of
insurance or annuity; -

8. Change the manner cf paying premiums on & contract of
insurance or annuity;

9. Change or convert the type of insurance or annuity with
respect to which the principal has or claims to have authority
described in this Section;

10. Apply for and procure a benefit or assistance to
guarantee or pay premiums of a contract of insurance on the life

of the principal;

11. Collect, sell, assign, borrow against, or pledge the
interest of the principal in a contract of insurance or annulty;

12. Belect the form and timing of the payment of proceeds
from a contract of insurance or annuity; and
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13. Pay, from proceeds or otherwise, compromise or contest,
and apply for refunds in connection with, a tax or assessment
levied by a taxing authority with respect toc & contract of
insurance or annuity' or its proceeds or liability accruing by
reason of the tax or assessment.

Section 23-14-17. Trusts.
1. Unless the power of attorney otherwise provides,

language in a power of attorney granting general authority with
respect to estates, trusts, and other beneficial interests

"authorizes the agent to:

a. Accepl, receive, receipt for, sell, assign, pledge,
or exchange a share in or payment from an estate, trust, or
other beneficial interest;

. Demand or obtain money or ancother thing of value to
which the principal is, may become, or claims to be, entitled
by reascn of an estate, trust, or other beneficial interest,
by litigation or otherwise;

c. Exercise for the benefit of the principal a
presently exercisable general power of appointment held by
the principal;

d. Initiate, participate in, submit to alternative
dispute resocoluticon, settle, oppose, or propose or accept a
compromise with respect. to litigation to ascertain the
meaning, validity, or effect of a deed, will, declaration cf
trust, or other instrument or transaction affecting the
interest of the principal;

e. Initiate, participate in, submit to alternative
dispute resolution, settle, oppose, or propose or accept a
compromise with respect to litigation to remove, substitute,
or surcharge a fiduciary;

f. Conserve, invest, disburse, or use anything
received for an authorized purpose;

g. Transfer an interest of the principal in real
property, stocks and Dbonds, accounts with financial
institutions or securities intermediaries,  insurance,

annuities, and other property to the trustee of a revocable
trust created by the principal as setflor; and
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h. Reject, renounce, disclaim, release, or consent to
a reduction in or modification of a share in or payment from
an estate, trust, or other beneficial interest. '

2. In this section, “estate, trust, ocr other beneficial
interest” means a trust, probate estate, guardianship,
conservatorship, escrow, or custodianship or a fund from which the
principai is, may become, or claims tc be, -entitled to a share or
payment.

Section 23-14-18. Claims and Litigation. Unless the power of
attorney otherwise provides, language in a power of attornesy
granting general authority with respect to claims and litigation
authorizes the agent to:

1. Assert and maintain before a court or administrative
agency a claim, claim for relief, cause of action, counterclaim,
offset, reccupment, or defense, including an action to recover
property or.other thing of value, recover damages sustained by the
principal, eliminate or meodify tax liability, or seek an
injunction, specific performance, or other relief;

2. Bring an action te determine adverse claims or lntervene
or otherwise participate in litigation;

3. Seek an attachment, garnishment, order of arrest, or
other preliminary, provisional, or intermediate relief and use an
available procedure to effect or satisfy a judgment, order, or
decree;

4. Make or accept a tender, offer of judgment, or admission
cf facts, submit a contrecversy on an agreed statement of facts,
consent to examination, and kind the principal in litigation;

3. Submit to traditicnal or alternative dispute resolution,
settle, and propose or accept a compromise;

6. Waive the issuance and service of process upon the
principal, accept service of process, appear for the principal,
designate persons upon which process directed to the principal may
be served, execute 'and file or deliver stipulations on the
principal’s behalf, wverify pleadings, seek appellate review,
procure and give surety and indemnity bonds, contract and pay for
the preparation and printing cf records and briefs, receive,
-execute, and file or deliver a consent, waiver, release, confession
of judgment, satisfaction of Judgment, ncotice, agreement, or other
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instrument in connection with the prosecution, settlement, or
defense of a claim cr. litigation;

7. Act for the principal with respect to bankruptcy or
insolvency, whether voluntary or involuntary, concerning the
principal or some other person, or with respect to a
reorganization, receivership, or application for the appointment
of a receiver or trustee which affects an interest of the principal
in property or other thing of wvalue;

8. Pay a judgment, award, or order against the principal or
a settlement made in connection with a claim or litigation; and

9. Receive monéy or other thing of wvalue paid in settlement
of .or as proceeds of a claim or litigation.

Section 23-14-19.1Per30na1 and Family Maintenance;

1. Unless the power . of attorney otherwise provides,
language in a power cof attorney granting general authority with
respect to perscnal and family maintenance authorizes the agent
tao:

a. Perform the acts necessary to maintain the
customary standard of living of the oprincipal, the
principal’s spouse, and the following individuals, whether
living when the peower of attorney is executed or later born:

i. The principal’s children;

ii. Other individuals legally entitled to be
supported by the principal; and

iii. The individuals whom the principal has
customarily supported c¢r indicated +the intent to
support; :

'b. Make periodic payments of child support and other
family maintenance required by a court or governmental agency

or an agreement to which the principal is a party:;

C. Provide - living <quarters for the individuals
described in this subsection by:

1. Purchase, lease, or other contract; or
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ii. Paying the operating costs, including
interest, amortization payments, repairs, improvements,
and taxes, for premises owned by the principal or
cccupied by those individuals;

d. Provide normal domestic help, usual vacations and
travel expenses, and funds for shelter, clothing, food,
appropriate education, including postsecondary and vocational
education, and other current living costs for the individuals
described in this subsectiocon;

e. Pay expenses for necessary health care and
custodial care on behalf of the individuals described in this
subsection;

L. Act as the principal’s personal representative

pursuant to applicable law in making decisions related to the
past, present, or future payment for the provision of health
care consented to by the principal or anyone authorized under
the laws of the Tribe to consent to health care on behalf of
the principal;

g. Continue any provision made by the principal for
automcbiles or other means  of transportation, including
registering, licensing, insuring, and replacing them, for the
individuals described in this subsection; '

h. Maintain credit and debit accounts for the
convenience of the indiwviduals described in this subsection
and open new.accounts; and

i. Continue payments incidental tc the membership or
affiliation of the principal in a club, society, order, or
other organization or to continue centributions to those
organizations.

2. Authority with respect to personal and family
maintenance is neither dependent upon, nor limited by, autherity
that an agent may or may not have with respect to gifts under this
Chapter. '

Section 23-14-20. Government Benefits.

1. Unless the power of attorney otherwise provides,
language in a power of attorney granting general authority with
respect to benefits from governmental programs or civil or military
service authorizes the agent to:
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a. Execute vouchers in the name of the principal for
allowances and reimbursements payable by a government to the
principal, including allowances and reimbursements for
transportaticn of the individuals who may receive family
maintenance under this Chapter and for shipment of their
household effects;

b. Take pcssession and order the removal and shipment
of property of the principal from a post, warehouse, depot,
dock, or other place of stbrage or safekeeping, either
governmental or private, and execute and deliver a release,
voucher, recelpt, bill of lading, shipping ticket,
certificate, or other instrument for that purpose;

C. Enroll in, apply  for, seleét, reject, change,
amend, or discontinue, on the principal’s behalf, a benefit
Oor program; '

d. Prepare, file, and maintain a claim of the
principal for a benefit or assistance, financial or
otherwise, to which the principal may be entitled under a law
of the Tribe or statute or regulation of another government;

e. Initiate, participate in, submit to alternative
dispute resolution, settle,. oppose, or propose or accept a
compromise with respect to litigation concerning any benefit
or assistance the principal may be entitled tc receive under
a law of the Tribe or statute or regulaticon of another
government; and

f. Receive the financial proceeds of a claim described
in this Section and conserve, invest, disburse, or use for a
lawful purpose anything so received.

2. In this Section, “benefits from governmental programs or
civil or military service” means any benefit, program, or
assistance provided under a law of the Tribe or statute or
regulation of ancther government.

Section 23-14-21. Retirement Plans.
1. Unless the power of attorney otherwise provides,

language in a power of attorney granting general authority with
respect to retirement plans authorizes the agent to:
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a. Select the form and timing cof payments under a
retirement plan and withdraw benefits from a plan;

.- Make a rellover, including a direct trustee-to- .
trustee rollover, of benefits from one retirement plan to
another;

, c. Establish a retirement plan in the principal’s
name;

a. Make contributions to a retirement plan;

e. Exercise investment powers available under a

retirement plan; and

f. Borrow from, sell assets to, or purchase assets
from a retirement plan.

2. In -this section, “retirement plan” means & plan or
account created by an employer, the principal, or another
individual To provide retirement benefits or deferred compensation
of which the principal is a participant, beneficiary, or owner.

Section 23-14-22. Taxes. Unless the power of attorney otherwise
provides, language in a power of attorney granting general
autherity with respect to taxes authorizes the agent to:

1. Prepare, sign, and file income, gift, payroll, preoperty,
and other tax returns, claims for refunds, requests for extension
of time, petitions regarding tax mattiers, and any cother tax-related
documents, including receipts, offers, waivers, consents, closing
agreements, and any power of attorney required by a taxing
authority with respect tc a tax year upon which the statute of
limitations has not run and the following twenty-five (25) tax
years;

2. Pay taxes due, ccllect refunds, pcst bonds, receive
confidential information, and contest deficiencies determined by

a taxing authority;

3. Exercise any election available to the principal under
tax law; and

4. Act for the principal in all tax matters for all periods
before a taxing authority.
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Section 23-14-23. Gifts. Unless the power of attorney otherwise
provides, a grant of authority tc make a gift authorizes the agent
only to make a gift of the principal’s property only as the agent
determines is consistent with the principal’s objectives if
actually known by the agent and, i1f unknown, as the agent
determines is consistent with the principal’s best interest based
on all relevant factors, including:

1. The value and nature of the principal’S‘property;

2. The principal’s foresceable cbligations aﬁd need for
maintenance;

3;' Minimization of taxes;

4, Eligibility for a benefit, a program, or assistance

under a statute or regulation; and

5. The principal’s personal history of making or joining in
making gifts.

Section 23-14-24. Medical Decisions.

1. The authority of an agent to act on behalf of the
principal in consenting to or refusing medical treatment,
including artificial nourishment and hydration, may be set forth
in a power of attorney. A power of attorney may include any
directive, condition, or limitation of an agent’s authority.

2. The agent shall act in accordance with the terms,
directives, conditions, or limitations stated in the power of
attorney with respect to medical decisions, and in conformance
with the principal’s wishes that are known to the agent. If the

power of attorney contains no directives, conditions, or

limitations relating to the principal’s medical condition, or if
the principal”s wishes are not otherwise known to the agent, the
agent shall act in accordance with the best interests of the
principal as determined by the agent.

3. An agent appointed in a power of attorney to make medical
decisions may provide informed consent to or refusal of medical
treatment on behalf of a principal who lacks decisional capacity
and shall have the same power to make medical treatment decisions
the principal would have if the principal did not lack such
decisional capacity. An agent appointed in a medical durable power
of attorney shall be considered a designated representative of the
patient and shall have the same rights of access to the principal’s
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medical records as the principal. In making medical treatment
decisions on behalf of the principal, and subject to the terms of
the power of attorney, the agent shall confer with the principal’s
attending physician concerning the principal’s medical condition.

4. Any power of attorney may also have a document with a
written statement indicating & decision regarding organ and tissue
donaticn. The written statement may be in the following form:

I hereby make an anatomical gift, to be effective upon
my death, of:

Any needed organs/tissues

The following organs/tissues:

Donor signature:

5. Nothing 1n this Section cr in a power of attorney shall
be construed to abrogate or limit any rights of the principal,
including the right to revoke an agent’s authority or the right to
consent to or refuse any proposed medical treatment, and no agent
may consent to or refuse medical treatment for a principal over
the principal’s objection.

6. Nothing in this Section shall have the effect of
modifying or changing the standards of the practice of medicine or
medical ethics or protocols.

7. Nothing in this Section or in a power of attorney shall
be construed to compel or authorize a health care provider to
administer medical treatment that is otherwise illegal, medically
inappropriate, or contrary to any applicable law. '

- 8. Unless otherwise expressly provided in the power of
attorney with respéect to medical decisions under which the
principal appeointed the principal’s spouse as the agent, a
subsequent divorce, dissolution of marriage, annulment of
marriage, or legal separation between the principal and spouse
appointed as agent automatically revokes such appointment, but not
any remaining provisicns of the power of attorney.

9. Unless otherwise specified in the power of attorney with
respect to medical decisions, 1f a ©principal revokes the
appointment of an agent or the agent is unable or unwilling to
serve, the appointment of the agent shall be revoked, but not any
remaining provisions of the medical durable power of attorney.
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10. A health care provider shall provide notice to a
principal and an agent of any policies of the health care provider
relative toc the withholding or withdrawal of medical treatment.
Nctice shall be provided, -when reasonably possible, pricr to the
provision of medical treatment or prior to or upon the admission
of the principal to the facility, or as  soon as possible
thereafter. A health care provider shall provide for the prompt
transfer of the principal to another health care provider if such
health care provider wishes not to comply with an agent’s medical
treatment decision on the basis of policies based on moral
convictions or religious beliefs.

11. An agent may transfer the principal to the care of
another health care provider if an attending physician or facility
does not wish to comply with an agent’s decision.

12. The transfer of a principal to another health care
provider in accordance with the provisions of this Section shall
not constitute a violation of any law regarding the transfer of
patients.

13. Nething in this section shall relieve or exonerate a
health care provider from the duty to provide for the care and

comfort of the principal pending transfer pursuant to this Section.

14. An agent who acts in good faith in making medical

" treatment decisions on behalf of a principal pursuant to the terms

of a power of attorney with respect to medical decisions shall not
be subject to civil or criminal liability therefor.

A 15. Each health care provider shall, in good faith, comply,
in respective order, with: -

a. The wishes of the principal;
b. The terms of an advance medical directive; and
c. The decision of an agent acting pursuant to an

advance medical directive.

l6. A health care provider which, in good faith, complies
with the medical treatment decision of an agent acting in
accordance with an advance medical directive shall not be subject
to civil or criminal liability or regulatory sanction therefor.

17. Good faith actions by any health care provider in
complying with a power of attorney with respect to medical
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decisions or at the direction of an agent of the principal with
health care authority which result in the death of the principal
following trauma caused by a criminal act or conduct, shall not
affect the criminal prosecution of any person charged with the
commission of a criminal act or conduct.

18. Neither & power of attorney with respect to medical .

decisions nor the failure of a person to execute one shall affect,
impair, or modify any contract of life or health insurance or
annuity or be the basis for any delay in issuing or refusing to
issue an annuity or policy of 1life or health insurance or any
increase cf a premium therefor.

Section 23-14-25. Authority by Reference.

1. Except where a specific grant of authority is regquired
by this Chapter, an agent has authority described in this Chapter
if the power of attorney refers to general authority with respect
to the descriptive term for the subjects stated in this Chapter or
cites the section and subsection in which the authority is
described. '

2. A reference in a power of attocrney to general authority
with respect to the descriptive term for a subject in this Chapter
or a citation to a section of this Chapter incorpocrates the entire
section as if it were set out in full in the power of attorney.

3. LA principal may modify authority incorporated by
reference.
4. Except as otherwise provided in the power of attorney,

by executing a power of attorney that incorporates by reference a
subject described. in this Chapter or that grants to an agent
authority to do all acts that a principal could do, a principal
authorizes the agent, with respect to that subject, to:

a. Demand, receive, and obtain by litigation or
otherwise, money or another thing of wvalue to which the
principal is, may become, or claims to be entitled, and
conserve, invest, disburse, or use anything so received or
cbtained for the purposes intended;

b. Contract in any manner with any person, on terms
agreeable to the agent, to accomplish a purpose of a
transaction and perform, rescind, cancel, terminate, reform,
restate, release, cor modify the contract or another contract
made by or on behalf of the principal;
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c. Execute, acknowledge, seal, deliver, file, or
record any instrument or communication the agent considers
desirable to accomplish a purpose of a transaction, including
creating at any time a schedule listing some or zll of the
principal’s property and attaching it to the power of
attorney; '

d. Tnitiate, participate  in, submit to alternative
dispute resolution, settle, oppose, or propose or accept a
compromise with .respect to a claim existing in. favor of or
against the principal or intervene in litigation relating to
the claim;

e. Seek on the principal’s behalf the assistance of a
court or other governmental agency to carry out an ‘act
authorized in the power of attorney; '

f. Engage, compensate, and discharge an attorney,
accountant, dlscretlonary investment manager, expert w1tness,
or other advisor;

g. Prepare, execute, and file a record, report, or
other document to safeguard or promote the principal’s
interest under a statute or regulation;

h. Communicate with any representative or employee of
a government or governmental subdivision, agency, oOr
instrumentality, on behalf of the principal;

i. Access communications intended for, and communicate
on behalf of the principal, whether by mail, electronic
transmission, telephone, or other means; and

j. Do any lawful act with respect toc the subject and
all property related to the subject. '

Section 23-14-26. Duties of Agent.

1. Notwithstanding provisions in the power of attorney, an
agent that has accepted appointment shall:

a. Act in accordance with the principal’s reasoconable
expectations to the extent actually known by the agent and,
otherwise, in the principal’s best interest; '

b. Act in good faith; and

XXII-161



c. Act only within the scope of authority granted in
the power of attorney.

2. Except as otherwise provided in the power of attorney,
an agent that has accepted appointment shall:

a. Act loyally for the principal’s benefit;

b. Act so as not to create a.conflict of interest that
impairs the agent’s ability to act impartially in the
principal’s best interest;

C. Act with the care, competence, and diligence
ordinarily exercised by agents in similar circumstances;

d. Keep a record cf all receipts, disbursements, and
transactions made on behalf of the principal;

€. Cooperate with a person that has authority to make
health care decisions for the principal to carry out the
principal’s reasonable expectations to the extent actually
known by the agent and, otherwise, act in the principal’s
best interest; and '

f. . Attempt to preserve the principal’s estate plan, to
the extent actually known by the agent, if preserving the
plan is consistent with the principal’s best interest based
on all relevant factors, including:

i. The wvalue and nature  of the principal’s
property;
ii. The principal’s foreseeable obligations and

need for maintenance;
iii. Minimization of taxes; and

iv. Eligibility for a benefit, a program, or
assistance under a statute or regulation.

3. An agent that acts in good faith is not liable to any
beneficlary of the principal’s estate plan for failure to preserve
the plan. : '

4. An agent that acts with care, competence, and diligence
for the best interest of the principal is not liable solely because
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the agent also Dbenefits from the act or has an individual or
conflicting interest in relation to the property or affairs of the
principal. '

5. If an agent is selected by the principal because of
special skills or expertise possessed by the agent or in reliance
on the agent’s representation that the agent has special skilis or
expertise, the special skills or expertise must be considered in
determining whether the agent has acted with care, competence, and
diligence under the circumstances.

6. Absent a breacnh of duty.to the principal, an agent is
not -liable if the value of the principal’s property deciines.

7. An agent that exercises authority to delegate to another
person the authority granted by the principal or that engages
ancther person on behalf of the principal is not liable for an
act, error of judgment, or default of that person if the agent
exercises care, competence,. and diligence in selecting and
monitoring the person. “

8. ~Fxcept as otherwise provided in the power of attorney,
an agent is not regquired to disclose receipts, disbursements, oOr
transactions conducted on behall of the principal unless ordered
by a court or requested by the principal, a guardian, a
conservator, another fiduciary acting for +the principal, a

‘governmental agency having authority to protect the welfare of the

principal, or, upon the death of the principal, by the perscnal
representative or successor in interest of the principal’s estate.
If so requested, within thirty (30) days the agent shall comply

with the request or provide a writing or other record

substantiating why additional time is needed and shall comply with
the request within an additional thirty (30} days.

Section 23-14-27. Liability of Agent.
1. An agent-that violates this Chapter is liable to the
principal or the principal’s successors in interest for the amount

required to:

a. Restore the wvalue of the principal’s property to
what it would have been had the violation not occurred; and

b. Reimburse the principal or the principal’s

successors in interest for the attorney’s fees and costs paid
on the agent’s behalf. o
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2. A provision in a power of attorney relieving an agent of
liability for breach of duty is binding on the principal and the
principal”’s successors in interest except to the extent <the
provision: - ' : -

a. Relieves the agent of liability for breach of duty

committed dishecnestly, with an improper motive, or with

reckless indifference to the purposes of the power of attorney
or the best interest of the principal; or

b. Was inserted as a vresult of an abuse of a
confidential or fiduciary relationship with the principal.

Section 23-14-28. Coagents and Successor Agents.

1. A principal may designate two or more persons to act as
coagents. Unless the power  of attorney otherwise provides, each
ccagent may exercise its authority independently.

2. A principal may designate one or more successor agents
to act if an agent resigns, dies, becomes incapacitated, is not
qualified Co serve, or declines to serve. & principal may grant
authority to designate one or more successor agents to an agent or
other person designated by name, office, or function. Unless the
power of attorney otherwise provides, a successor agent:

a. Has the same authority as that granted to the
original agent; and

b. May not act until all predecessor agents have
resigned, died, become incapacitated, are no longer qualified
to serve, or have declined to serve.

3. . Except as otherwise provided in the power of attorney
and this Section, an agent that does not participate in or conceal
a breach of fiduciary duty committed by another agent, including
a predecessor agent, is not liable for. the actions of the other
agent. :

4. An agent that has actual knowledge of a breach or
imminent breach of fiduciary duty by another agent shall notify
the principal and, if - the principal 1s incapacitated or
unavailable, take any action reascnably appropriate in the
circumstances to safeguard the principal’s best interest. An agent
that fails to notify the principal or take action as required by
this subsection is liable for the reasonably foreseeable damages
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that ¢culd have been avoided if the agent  had notified the
principal or taken such action.

Section 23-14-29. Resignation of Agent. Unless the power of

- attorney provides a different method for an agent’s resignation,

an agent may resign by giving notice to the principal and, if the

_principal is incapacitated or unavailable:

1. To the conservator or guardian, - if one has been appointed
for the principal, and a coagent or successor agent; or

2. Tf there is no such pérson, to:
a. The principal’s caregiver;
b. Another person reascnably believed by the agent to

have sufficient interest in the principal’s welfare; or

c. -The Department of Social Services or other
gevernmental agency having authority to protect the welfare
of the principsal.

Section 23-14-30. Acceptance and Reliance on Power of Attormney.

1. - A person that in good faith accepts an acknowledged power
of attorney without actual knowledge that the signature is not
genuine may rely upon the presumption under this Chapter that the
signature is genuine.

2. A person that in good faith accepts an acknowledged power
of attorney without actual knowledge that the power of atterney is
vold, invalid, or terminated, that the purported agent’s authority
is void, invalid, or terminated, or that the agent is exceeding or
impreperly exercising the agent’s authority may rely upcn the power
of attorney as if the power of attorney were genuine, valid, and
still in effect, the agent’s authority were genuine, wvalid, and
5till in effect, and the agent had not exceeded and had properly
exercised the authority. '

3. A person that is asked to accept an acknowledged power
of attorney may request, and rely upon, without further
investigation:

a. An agent’s certification under penaity of perjury

of any factual matter concerning the principal, agent, or
power of attorney;
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b. A translation of the power of attorney to the 9
preferred language of the person if the power of attorney
contains, in whole or in part, language other than the
preferred language of the person; and

c. An opinion of legal counsel aértb any matter of law
concerning the power of attorney if the person making the
reguest provides in a writing or other record the reason for
the regquest.

4. A translation or an opinion of legal counsel requested
under this Section must be provided at the principal’s expense
unless the request is made more than seven (7) business days after
the power of attorney is presented for acceptance.

5. Except as otherwise provided in this Section:

a. A person shall either accept an acknowledged power
of attorney or request a certification, &z translation, or an
opinion of legal counsel under no later than seven (7) .
business days after presentation of the power of attorney for
acceptance;

b. It a person regquests a certification, a
translatlicn, or an opinion cof legal counsel, the person shall
accept the power of attorney no later than five (5) business
days after receipt of the certification, translation, or
opinion of legal counsel; and

C. A person may not require an additional or different
form of power of attorney for authority granted in the power
of attocrney presented.

6. A person is not required to accept an acknowledged power
of atteorney if: '

a. The person is not otherwise required to engage in
a transacticn with the principal in the same circumstances;

b, Engaging in a transaction with the agent or the
principal in- the same circumstances would be inconsistent
with the laws cof the Tribe or other applicable law;

c. The person has actual knowledge of the termination

of the agent’s authority or. of the power of attorney before
exercise of the power; '
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d. A request for a certification, a translation, or an
opinion of legal counsel 1s refused;

e. The person in good faith believes that the power is
not valid or that the agent does not have the authority to
perform the act reguested, whether or not a certification, a
translation, or.an opinion of legal counsel has been requested
or provided; or '

f. The person makes, or has actual knowledge that
another person has made, a repcrt to the Department of Social
Services, Domestic Violence  Department, or other local adult

_protective services office stating a good faith belief that
the principal may be subject tc physical or financial abuse,
neglect, expleoitation, or abandonment by the agent or a person
acting for or with the agent.

7. A person that refuses in viclation of this Section to
accept an acknowledged power of attorney is subject to:

a. D court order mandating acceptance of the power of
attorney; and ' :

b. If not the Tribe, liakility fcr reascnable legal
counsel’s fees and costs. incurred in any action or proceeding
that confirms the walidity of the power of attorney or
mandates acceptance of the power of attorney.

8. For purpcses of this Section, a person that conducts
activities through employees is without actual knewledge of a fact
relating to a power of attorney, a principal, or an agent if the
employee conducting the transaction involving the power of
attorney is without actual knowliedge of the fact.

9. For purposes of this Section, “acknowledged” means
purportedly verified before a notary public or other individual
authorized to take acknowledgments.

Section 23-14-31. Judicial Relief.-

1. The following perscns may petition the Tribal Court to

construe a power of attorney or review the agent’s conduct, and

grant apprcpriate relief:

a. The principal or the agent;
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b. A guardian, conservator, or other fiduciary acting
for the principal;

c. A person authorized to make health care decisions
for the principal;

.d.  The principal’s spouse, parent, or descendant;

e- An individual who would qualify as a presumptlve
heir of the principal;

_ f. A perscn named as a beneficiary fto receive any
property, benefit, or contractual right on the principal’s
death or as a beneficiary of a trust created by or for the
principal that has a financial interest in the principal’s
estate;

g. The Department of Social Services or other
governmental agency having regulatory authorlty tc protect
the welfare of the principal;

h. The principal’s caregiver c¢r another person tLhat
demonstrates sufficient interest in the principal’s welfare;
and

i. A person asked to accept the power of attorney.

2. Upon motion by the prihcipal, the Tribal Court shall

dismiss a petition filed under this Section, unless the Tribal
Court finds that the principal lacks capacity tc revoke the agent 5
authority or the power of attorney.

CHAPTER 15
INTERESTS

Section 23-15-1. Definitions. In addition tc the definitions in
Chapter 1 of this Title, unless the context requires otherwise or
another definition is .provided for a particuiar section, in this
Chapter: '

1. “Disclaimant” means the person to whom a disclaimed
interest or power would have passed had the disclaimer not been
made. :

2. “Disclaimed interest” means the interest that would have
passed to the disclaimant had the disclaimer not been made.
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3. “Disclaimer” means the refusal to accept an interest in
or power over property..

4. “Future .interest” means an interest that takes effect in
possession or enjoyment, if at all, later than the time of its
creation.

5. “Jointly'held property” means property held in the name

of two or more persons under an arrangement in which all holders

" have concurrent interests and under which the last surviving holder

is entitled to the whole of the property.

6. “Time of distribution” means the time when a disclaimed
interest would have taken effect in possession or enjoyment.

Section 23-15-2. Rule Against Perpetuities.
1. A nonvested property interest is invalid unless:
a. When the interest is created, it is certain to vest
or terminate no later than twenty-one (21) years after the

death of-an individual then alive; or

b. The interest either vests or terminates within
ninety (90) vyears after its creation,.

2. This Section does ncot apply to:

a. A nonvested property interest arising out of any of
the following:

i. A premarital or postmarital agreement;
ii. A separation or divorce settlement;
iii. A spouse’s electicon under this Title;
~iv. A similar arrangement -arising out of a
prospective, existing, or prgvious marital relationship

between the parties;

V. A contract to make or not to revoke a will or
trust;

vi, A contract to exercise or mnot to exercise a
power of appointment;
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vii. A transfer in satisfaction of a duty of.

support; or
viii. A reciprocal transfer;

b. A fiduciary’s power relating to the administration
or management of assets and to determine principal and inccome;

.C. A power to appoint a fiduciary;

d. A discretionary power of a trustee to distribute
principal before termination of a trust to a beneficiary who
has an indefeasibly vested interest in the income and
principal; '

e. A nonvested property interest held by the Tribe, a
charity, or another government or governmental agency or
subdivision thereof;

L. A nonvested interest in lands of the Tribe or other
property held in trust for the Tribe or an individual by the
United States or subject to a restriction against alienation

by the United States, the Tribe, cor other operation of law;
or

g. A nonvested property interest in or a power of
appointment with respect to a trust or any other property
arrangement forming part of any pension, profit sharing,
stock bonus, health, disability, death benefit, inccome
deferral, or other current or deferred benefit plan.

3. If a trust is for a specific lawful nencharitable purpose
or for lawful noncharitable purposes to be selected by the trustee
and there is no definite or definitely ascertainable beneficiary
designated, the trust may be performed by the trustee for twenty-
one (21) years but no longer, whether or not the terms of the trust
contemplate a longer duration. '

4. Notwithstanding this Section, a trust for the care of a
designated domestic or pet animal is valid as provided in this
Title. :

‘Section 23-15-3. Power to Disclaim Interest.

1. A person may disclaim, in whole or in part, any interest
in or power over property, including a power of appcintment. A
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person may disclaim the interest or power even if its creator
imposed a restriction on transfer or a restriction or limitation
on the right to disclaim.

2. Except to the extent a fiduciary’s right tec disclaim is

'expressly restricted or limited by another law c¢f the Tribe or by

the instrument creating the fiduciary relationship, a fiduciary
may disclaim, in whole or in part, any interest in or power . over
property, including a power of appointment, whether acting in a
personal or representative capacity. A fiduciary may disclaim the
interest or power even if 1its creator imposed a restriction on.
transfer or restriction or limitation on the right to disclaim, or
if an instrument  other than the instrument that created the
fiduciary relationship imposed a restriction or limitaticn on the
right to disclaim.

3. To be effective, a disclaimer must be in a writing,
declare the disclaimer, describe the interest or power disclaimed,
be signed by the person making the disclaimer, and be delivered or
filed in the manner provided in this Chapter.

4. A partial disclaimer may be expressed as a fraction, a
percentage, a monetary amount, a term of years, a limitation of a
power, or any other interest or estate in the property.

3. A disclaimer beccmes irrevocable when it is delivered or
filed pursuant to this Chapter or when it becomes effective as
provided in this Chapter, whichever occurs later.

6. A disclaimer made under this Chapter is not a transfer,
assignment, or release.

Section 23-15-4. Disclaimer in Prépérty Interest. Except for a
disclaimer governed by ancther section of -this -Chapter, the
following rules apply to a disclaimer of an interest in property:

1. The disclaimer takes effect as of the time the instrument
creating the interest becomes irrevocable or, if the interest arose
under the laws of intestate succession, as of the time of the
intestate’s death:

2. The disclaimed interest passes according to any
provision in the instrument creating the interest providing for
the disposition of the interest, should it be disclaimed, or of
disclaimed interests in general;
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3. If the instrument does not contain a provision for the
rassing of a disclaimed interest:

a. If the disclaimant is an individual, the disclaimed

interest passes as if the disclaimant had died immediately

before the time of distribution, provided that if the
descendants of the disclaimant would share in the disclaimed
interest by any method of representation, the disclaimed
interest- passes only to the descendants of the disclaimant
who survive the time of distributicn:; and

“b. If the disclaimant 1s not an individual, the
disclaimed interest passes as if the disclaimant did not
exist; and

4. On the disclaimer of a preceding interest, a future
interest held by a person other than the disclaimant takes effect
as 1f the disclaimant had died or ceased tc exist immediately
before the time of distribution, but a future interest held by the
disclaimant is not accelerated in possession or enjoyment.

Section 23-15-5. Disclaimer of Rights of Survivorship.

1. On the death cf a holder of jointly held property, a
surviving holder may disclaim, in whole or in part, the greater of
either: '

a. A fractional share of the property determined by
dividing the number one (1) by the number of joint holders
alive immediately before the death of the holder to whose
death the disclaimer relates; or

b. All of the property except that part of the value
of the entire interest attributable to the contribution
furnished by the disclaimant.

2. A dlsclalmer under this Secticon takes effect as of the
death of the holder of jointly held property to whose death the
disclaimer relates.

3. An interest in Jjointly held property disclaimed by a
surviving holider of the property passes as if the disclaimant
predeceased the holder to whose death the disclaimer relates.

Section 23-15-6. Disclaimer by Trustee. If a trustee disclaims an
interest in property that otherwise would have bhecome trust
property, the interest does not become trust property.
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Section 23-15-7. Disclaimer of Power of Appointment.

1. If a:holder disclaims a power of appointment or other
power not held in a fiduciary capacity, the following rules apply:

. a. If the holder has not exercised the power, the
disclaimer takes effect as of the time the instrument creating
the power becomes irrevocable;

b. If the holder has exercised the power and the
disclaimer is of a power other than a presently exercisable
general power of appointment, the disclaimer takes effect
immediately after the last exercise of the power; and

c. The instrument creating the power 'is construed as
if the power expired when the disclaimer became effective.

2. ‘A disclaimer of an interest in property by an appointee
cf a power of appointment takes effect as of the time the
instrument by which the holder exercises - the power becomes
irrevocable.

3. A disclaimer of an interest in property by an object or
taker in default of an exercise of a power of appointment takes

~effect as of the time the instrument creating the power becocmes

irrevocable.

4, If a fiduciary disclaims a power held in a fldu01ary
capacity, the following rules apply:

a. If the power has not been exercised, the disclaimer
takes effect as of the time the instrument creating the power
beccmes irrevocable;

b. If the power has been exercised, the disclaimer
takes effect immediately after the last exercise of the power;
and

C. The disclaimer is effective as tc another fiduciary

if the disclaimer so provides and the fiduciary disclaiming
has the authority to bind the estate, trust, or other person
for whom the fiduciary is acting.
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Section 23-15-8. Limited or BRarred Disclaimer,

1. A disclaimer is barred by a written waiver of the right
to disclaim.

2. A disclaimer of en interest in property is barred if any
of the following events occurs before the disclaimer becomes
effective: :

a. The disclaimant accepts the interest sought toc be
disclaimed;
b, The disclaimant wvoluntarily assigns, conveys,

encumbers, pledges, or transfers the interest sought to be
disclaimed or contracts to do so; or

S C. A Judicial sale of the interest sought to be
disclaimed cccurs.

3. & disclaimer, in whole or in part, of the future exercise
of a power held in a fiduciary capacity is not barred by its
previous exercise.

4. A disclaimer, in whole or in part, of the future exercise
of a power not held in a fiduciary capacity is not barred by its
previous exercise unless the power is exercisable in favor of the
disclaimant. 7

5. A disclaimer is barred or limited if so provided by the
laws of the Tribe other than this Chapter.

6. A disclaimer of a power over property that is barred by
this Section is ineffective. A disclaimer of an interest in
property that is barred by this Section takes effect as a transfer
of the interest disclaimed to the person who would have taken the
interest had the disclaimer not been barred. '

Section 232-15-9. Delivery of Disclaimer,.

1. Subject to the provisions of this Section, delivery of
a disclaimer may be effected by personal delivery, first class
mail, electrornic mail, or any other method likely to result in its
recelipt. :

2. In the case of an interest created under the law of
intestate succession or an interest created by will, cther tThan an
interest in a testamentary trust:
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a. A disclaimer must be delivered to the persohal
representative of the decedent’s estate; or

b. If no personal representative is then serving, it
must be filed with a court having jurisdiction tec appoint the
personal representative.

3. In the case of an interest in a testamentary trust:
a. A disclaimer must be delivered to the trustee then

serving, or if no trustee is then serving, to the personal
representative of the decedent’s estate; or

b. If nc personal representative is then serving, it
must be filed with a court having jurisdiction to enforce the

- trust.
4, _ In the case of an interest in a trust which becomes

effective during the settlor’s lifetime:

a. A disclaimer must be delivered to the trustee then
surviving; ‘ ' '
b. If no trustee is then serving, it must be filed

Awith a court having jurisdiction to enforce the trust; or

C. If the disclaimer is made before the time the
instrument creating the trust becomes irrevocable, it must be
delivered tc the settlor of a revocable trust or the
transferor of the interest.

5. In the case of an interest created by a beneficiary
designation made before the time the designation becomes
irrevocable, a disclaimer must be delivered to the person making
the beneficiary designation.

6. In the case of an interest created by a beneficiary
designation made after the +time the designation becomes
irrevocable, a disclaimer must be delivered to the person cbligated
to distribute the interest.

7. In the case of a disclaimer by a surviving holder cf

jointly held property, the disclaimer must be delivered to the
person toe whom the disclaimed interest passes.
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8. In the case of & disclaimer by an object or taker in
default of exercise of a power of appointment at any time after
the power was created:

a. The disclaimer must be delivered to the holder of
the power or to the fiduciary acting under the instrument
that created the power; or

b. If no fiduciary is then serving, it must be filed
with a court having authority to appoint the fiduciary.

9. In the case of a disclaimer by an appointee of a
nonfiduciary power of appointment: _ :

a. The disclaimer must be delivered to the holder, to
the personal representative of the holder’s estate, or to the
fiduciary under the instrument that created the power; or

b. If no fiduciary is then serving, it must bhe filed
with a court having authority to appoint the fiduciary.

10, In the case of a disclaimer by a fiduciary of a power
over a trust or estate, the disclaimer must be delivered as
provided in this Section as if the power disclaimed were an
interest in property. '

11. In the case of a disclaimer of a power by an agent, the
disclaimer must be delivered tc the principal or the principal’s
representative.

Section 23-15-10. Filing of Disclaimer. If an instrument
transferring an interest in or power over property subject to a
disclaimer is required cr permitted by applicable law to be filed,
reccrded, or registered, the disclaimer may be so filed, recorded,
or registered. Failure to file, record, or register the disclaimer
deces not affect its validity as between the disclaimant and person
tc whom the prcperty interest or power passes by reason of the
disclaimer.

CHAPTER 16
CHANGE OF NAME
Section 23-16-1. Power of Court.

1. The Tribal Court may 1issue orders changing an
individual’s name in accordance with this Chapter.
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2. Nothing in this Chapter limits the authority of the
Tribal Court to change the name of a child as part of an adoption
proceeding under the laws of the Tribe. '

Section 23-16-2. Recognition of Traditional Name .

1. A person may petition the Tribal Court under this Chapter
to recognize an individual’s name given under the customs and
traditions of the Tribe or another federally recognized tribe as
an additional legal name of the individual.

2. An individual may seek recognitibn of a traditional name
as an additional legal name without publication of notice.

_ 3. An order recognizing a traditional name as an additional
name of an individual shall not change any other legal names of
the indiwvidual, but shall be ancther current name of the individual
in addition to any other legal name of the individual and used and
recognized as such the same as any other legal name of the
individual. ‘

4, Nothing in this Section prevents an individual from
changlng the individual’s name to a name given under the customs
and traditions of the Tribe or another federally recognlzed tribe
as the individual’s sole legal name in the same manner &s any other
name change obtained under this Chapter.

Section 23-16-3. Initiation of Proceedings.
1. Proceedings in the Tribal Court to change an

individual’s name and to adopt another name shall be initiated by
the filing of a petition.

z2. Petiticons may be filed by:

a. The individuél who desires to change his or her
name; or

b. In the case of a protected person, the parent,

guardian, custocdian, guardian ad litem, or next friend of the
protected person.,

3. Petitions to change an individuals’ name shall be
captioned: “In the Matter of: (name of individual)?”
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4, In additicn to any other information requlred by the

laws of the Tribe, all petltlons under this Section shall contain
the following information:

a. The current name, address, and tribal affiliation,
~if any, of the individual whose name is to be changed;

b.  The basis for the Tribal Court’s jurisdiction;

c. If different from the individual’s current name,
the birth name of the individual whose name is to be changed

d. "Any other current or prior - names, including
aliases, of the individual whose name is to be changed;

e. The new name desired;

f. If the individual whose name is to be changed is a
minor, the caption of any proceeding in which any court has
ordered child support, custody, allocation of parental
responsibilities, or parenting time regarding the individual;

g. Tf the individual whose name is to be changed is a
protected persons, the consent of at least one (1) parent or
legal guardian of the minor, except that nc consent is
required from a parent or legal guardian who:

i. Has committed an act of domestic or family
~abuse, child abuse, or other crime against the protected
person; or

ii. Is the subject of an order for protection or

injunction in favor of the protected person when such
order or injunction is against domestic or family abuse,
assault, Tharassment, intimidation, stalking, or a
credible threat of viclence;

h. Whether the individual whose name is to be changed
has been convicted of a crime cr civil o¢ffense in any
jJurisdiction during the five (3) years immediately preceding
filing of the petition;

i. Whether criminal or civil offense charges are
pending against the individual whose name is to be changed in
any jurisdiction;
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i.  Whether the individual is listed on, or has been
required to register with, any sex offender registry under
any name in any jurisdiction and, if so, the jurisdiction of
such registry and the name under which the individual is
registered; '

k. Whether the individual whose name is to be changed
is knowingly changing the individual’s name to that of another
individual for the purpose of committing or furthering the
commission of.any criminal or civil offense cor any purpose
involving false statements:;

1. A statement that the petitioner is making the
application solely for the best interest of the individual
whose name i1s to be changed;

m. That the petitioner acknowleddes the change of name
will not release the individual from any cbligations incurred
or harm any rights of property or actions in the original
name; and

n. LA request that the Tribal Court enter an order of
name change. :

5. A petition which substantially complies with the
requirements of this Section shall not be dismissed for violation
of this Section.

Section 23-16-4. Summons and Service of Process.

1. Upon the filing of 2 petition in a proceeding under this
Chapter, a summons shall be issued in accordance with the general
rules governing the issuance of summons by the Tribal Court to the
following:

a. If the individual whose name is to be changed is a
‘protected person, such individual’s parent, - guardian,
custodian, or guardian ad litem who is not a petitioner,
except for parents whose parental rights to the child have
been terminated; .

b. If criminal or ¢ivil offense charges are pending
against the individual whose name 1is to be changed, the
prosecutor or other attorney pursuing such criminal or civil
offense charges; and -
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C. A1l known interested ©persons listed ‘in the
petition.
2. Notwithstanding anything to the contrary in this

Chapter, a-summons shall not be issued to or served upon any person
who: ‘ '

2. Has committed an act of domestic or family abuse,
child abuse, or other crime against the individual whose name
is to ke changed; or

b. Is the subject of an order for protection or
injunction in favor of the individual whose name is to be
changed when such order or injunction is against domestic or
family abuse, assault, harassment, intimidation, stalking, or
a credible threat of violence.

3. Any summons issued under this Section shall be served in
accerdance with the Rules of Civil Procedure and shall be made at
least ten (10) days before the first hearing on the petition, if
a hearing is scheduled. :

Section 23-16-5. Publication of Notice.

1. Except as ctherwise provided in this Section, upon the
filing of a petition for name change, the Tribal Court shall order
the petitioner to publish notice of the petiticn at least three
{3} times within twenty-one (21) days and file proof of the
publication with the Tribal Court.

2. The published notice required under this Section shall
be made in a newspaper published in the service area of the
territory of the Tribe in which the individual whose name to be
changed resides or, if the individual resides outside the territory
of the Tribe, the county or similar jurisdiction in which the
individual resides. : '

3. Published nctice of a name change shall not be required
if the individual whose name is to be changed:

a. Is protected under an order of protection or
injunction &against domestic or family abuse or against
assault, harassment, intimidation, stalking, or a credible
threat of violence;

b. Has been the wvictim of domestic or family abuse,
child abuse, or a crime, the underlying factual basis of which
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has been found by the Tribal Court to include an act of
domestic or family abuse, assault, harassment, intimidation,
stalking, or a credible threat of wviolence;

. C. Is changing the individual’s name to conform with
the individual’s gender identity;

d. Qualifies for the Simplified process under this
Chapter; or

e. The petitioner shows other good cause why
publication should not be made.

Section 23-16-6. Responsive Pleading.
1. A responsive pleading may be filed by:

a. A parent, guardian, custodian, or guardian ad litem
of an individual who is nct a petitioner;

b. A prosecutor or other attorney pursuing criminal or
civil offense charges against the individual whecse name is to
be changed; or

C. Another perscn interested in the matter wupon
intervention in the proceedings in accordance with the rules
of procedure of the Tribal Court.

2. Any responsive pleading shall be filed with the Tribal
Court and served on all parties within the time period provided in
the Rules of Civil Procedure for answering or responding to a
claim,

Section 23-16-7. Hearing on Petition.
1. Updn the filing of a petition under this Chapter, the

Tribal Court may schedule and cenduct a hearing on the petition as
the Tribal Court deems necessary to consider the requested name

change.

2. A hearing shall be required toc enter an order of name
change if: - '

a. The .individual whose name is to be change is a

protected person and all parents or, if there are no parents,
all legal guardians of the protected person do not agree;
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b. There is a dispute over or objection tc the name
change asserted in a responsive pleading; or

C. There are other issues required tc be resolved in
order te grant the name change.

3. In &any hearing conducted under this Section, the
individual whose name 1is to be changed, any parent or legal
guardian of a protected person whose name is to be changed, and
any other person who has filed a responsive pleading shall have
the opportunity to present their position at the hearing.

4. If all parents or, if there are no parents, all legal
guardians of a protected person whose name is to be changed cannot
agree on the name change, the Tribal Court shall determine whether
to grant the name change acceording to the best interests of the
protected person, provided that:

.a. If the protected person is a minor who is twelve
(12} years of age or older or an incapacitated person the
Tribal Court determines sufficiently capable of making the
decision, the Tribal Ccourt shall follow the wishes of the
protected person in the absence of good cause to the contrary;

b. The Tribal Court need not seek or obtain the

consent, agreement, or input of any parent or legal guardian

who:

i. Has committed an act of domestic or family
abuse, child abuse, or other crime against the protected
persen; or

ii. 1Is the subject of an order for protection or
injunction in favor of the protected person when such
order or injunction is against domestic or family abuse,
assault, harassment, intimidation, stalking, or a
credible threat of violence; and

C. The Tribal Court will consider any order of custody
or allocation of parental rights or responsibilities in
weighing any objections to the name change.

Section 23-16-8. Order of Name Change.

1. Upon filing of proof of publication or entry of an order
of the Tribal Court that publication is not required, the Tribal
Court, except as otherwise provided in this Section, shall order
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the name change to be made and placed upon the records of the
Tribal Court in proper form if the Tribal Court is satisfied that
the desired change would be proper and not detrimental to the
interests of any other person.

2. If the individual is subject tc 2z pending charge for
which there is no disposition, the Tribal Court may grant the name
change after affirmation in open court or submissicon of a signed
affidavit by the individual whose name is to be changed stating he
or she has not been convicted or adjudicated of any felony or
offense as provided in this Secticn.

3. Notwithstanding the provisions of this Section, the
Tribal Court may grant a petition for name change of an individual
who ‘was previously convicted or adjudicated of a felony or offense
as provided in this Section if the Tribal Court finds that the
individual must.-have a legal name change in order to be issued in
that name a driver’s license or identification card or for other
legitimate purpose and:

a. The proposed new name 1s a name under . which' the
individual was convicted or adjudicated, provided that, for
good cause shown, the Tribal Court may allow a change to &
name other than a name under which the individual was
convicted or adjudicated;

b. The petitioner or individusl submits a written
request to appropriate Jjurisdictions to add his or her
proposed new name as an allas to the individual’s criminal
history record and provides the Tribal Court with a copy of
his or her criminal history record from such jurisdictions
showing the addition of the proposed new name as an alias;

c. The Tribal Court finds that the name change is not
for the purpose of fraud, to aveoid the consequences of &
criminal conviction or civil offense adjudication, or to
facilitate any activity that would be criminal or constitute
a civil offense; and

d. The petitioner and/or individual has met all other
requirements of this Chapter to obtain a name change.

Section 23-16-9. Simplified Name Change. An individual may seek a

gsimplified name change under this Chapter without publication of
nctice 1if: '
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1. The individual married ancther individual, the proposed

new name. is to adopt the surname of the individual’s spcuse, and
a certified copy of the marriage certificate is included as an
exhibit to the petiticn:

2. The individual has become unmarried due to dissolution,
annulment, legal separation, or similar cause, the proposed new
~name 1is a restoration of the individual’s name prior to marriage,
and a certified copy of the decree or corder resulting in the end
of marriage is included as an exhibit to the petition;

3. The individual has been adopted or his or her natural
parent’s parental rights have been restcred, the proposed new name
is to adopt the surname of adoptive parents or restored natural
parents, and a certified copy of the decree of adoption or order
restoring parental rights is included as an exhibit to the
petition; or :

4. The parental rights of one of the parents of the
individual has been terminated or relinquished, the proposed new
name 1is to adopt the surname of a parent whose parental right
remain 1in tact, and a certified copy of the order terminating
parental rights of the parent is included as an exhikit to the
petition,

Section 23-16-10. Sealing of Record.

1. On request of a petitioner, the Tribal Court may seal
the petition for name change, record of proceedings on the same,
and order of name change if the individual whose name is to be or
was changed:

a. Is protected under an order of protection or
injunction against domestic or family abuse or against
assdult, harassment, intimidation, stalking, or a credible
threat of violence;

b. Is the victim of domestic or family abuse, child
abuse, or a crime, the underlying factual basis of which has
been found by the Trikal Court to include an act of domestic
or family abuse, assault, harassmerit, 1nt1m1datlon, stalking,
or a credible threat of violence; or

c. The petitioner shows other good cause why the
record should be sealed. '
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2. If a record is sealed under this Section, the information
in the record, including the order of name change, is not a public
record and shall not be disclosed except to:

a. The petiticoner or individual whose name was
changed; or

k. To the person designated in a written consent of
the petitiocner or individual whose name was changed.

APPROVED: 8/26/25
RESOLUTION 25-57
EFFECTIVE DATE: 1/1/26
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